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TOPICAL INDEX TO SUBJECT MATTER 


ACCIDENTS 

Driver involved in accident must identify himself 
forthwith to police officer. in absence of a witness, 
even if no officer is present at the accident scene, 
and impossibility or impracticability of contacting 
police officer does not necessarily relieve driver of 
obligation. State v. Gill 
Lapse of six hours before driver oeented accident 
violated statute, since opportunity for material 
change in circumstances at scene and in driver’s 
physical and mental condition could impede or 


frustrate fair and adequate police investigation. 
State v. Gill ee Ne eee 
“DDITUR 


Upon a motion for a new trial, if additur is awarded, 
an order in the increased amount must be entered 
to avoid denying relief to plaintiff from an inade- 
quate verdict should he decline the raised figure. 
UCR he Ro aoe akc ax Deere ne Ha ewe neees 

ADMINISTRATIVE LAW 
The statutory scheme set out in RS. 18:3-14 and 

N.J.S.A. 18:3-15 contemplates that the judiciary 
should have the benefit of the expertise of admin- 
istrative agencies operating in the field of educa- 
tion. Schultz v. Teaneck 
The overcoming of de facto segregation is an ade- 
quate reason for departing from the neighborhood 
school concept. Schultz v. Teaneck 
While the Commissioner of Education may not de- 
cide constitutional questions, he may apply deci- 
sions already reached to situations presented to 
him.’Schultz v. Teaneck 
On judicial review the court will generally accept 
the factual findings of the Director of the Division 
of Alcoholic Beverage Control and not interfere 
with his actions so long as they are not unreason- 
able or illegally ene Heightstown v. Hedy’s 
Bar 
In connection wikis. an application for a glace to place 
transfer of a license there are equities in favor of 
the licensee which should be considered with all 
the other factors im the case. Heightstown v. 
ae s Bar 
.n appellate court reviewing the Settee’ findings of 
,an administrative tribunal should not set them 
. aside where they could reasonably have been 
reached on sufficient credible evidence present in 
the record, considered as a whole. with dué regard 
for the agency's expertise and opportunity to judge 
credibility. Close v. Kordulak os 
The right of petitioners to amend their petitions so 
as to cure any defects present should not be defeat- 
ed by the delay necessitated because of their re- 
course to the courts. Re: P. Chirico etc. . 
“he minimum resale price order promulgated by the 
‘Direct or of the Office of Milk Industry is constitu- 
tional. Burlington v. role : 
It is not a denial of procedural due process ie mem- 
bers of the Water Policy and Supply Council to 
submit their recommendatic arising out of a 
public hearing on an application for water diver- 
sion to the full Council without submitting them to 
the parties in interest where the recommendations 
are accompanied by a full transcript of the hear- 
ing and where a condition of the full Council in 
granting the application specifies that “at any 
time, if and when indicated in the public intérest, 
this approval may be reviewed for possible modi- 
fication, revocation. or indemnification thereof.” 
Upper Saddle River v. Hackensack Water 
Court has power to grant interlocutory injunction to 
preserve subject matter of administrative proceed- 
ings in order to protect power to enforce admin- 
istrative order if one should be issued. Pfaus v. 
i ron renee eA tat se eed ata 5 SMR Ee Se 
A finding of fact by an administrative tribunal 
which is adequately supported by evidence in the 
record should not be disturbed on appeal. McGee 
Vic EARS ELEE CR REISER eo Sig ered carers a eS eeu e elements 
A decision of a local Board of Education to change its 
policy radically by conferring tenure upon the 
superintendent of schools may be set aside as an 
abuse of discretion where the majority bloc de- 
cides on its course of action in advance of the pub- 
lic meeting and fails to notify the public and the 
minority bloc of its intent 
Thomas v. Bd. of Ed : 
Where County Tax Board lacks jurisdiction over 
claim for indemnification and parties have brought 
appeals to the State Board and the Superior Court, 
Law and Chancery Divisions. all appeals are con- 
solidated and remanded to the Law Division for 
trial de novo. Port of N.Y. Auth. v. Essex Cty Bd of 
Taxation 
Where tax boards lack jurisdicti on over part of con- 
troversy and parties bring numerous conflicting 
appeals, Supreme Court will by-pass administra- 
tive process and consolidate all suits in the Law 
Division. Port of N.Y. Auth. v. Essex Cty Bd. of 
pp ee Ree rrercie rir 
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wise to the meeting. 
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ADMISSIONS 
It is not error for a judge to permit an admission 
against interest of an infant plaintiff to be present- 
ed to a jury while finding the same infant lacking 
in the mental capacity and moral responsibility to 
be competent to testify at the same trial. Rolfe v. 
Olson aes a 


ADOPTION 
Since an approved agency is an arm of the Court, any 
fraud perpetrated on that agency is a fraud on the 
Court: hence there is jurisdiction of a petition to 
vacate judgment of adoption based thereon. Re: 
Adoption of O 
Where husband and wife were living together on date 
of judgment of adoption, their marital difficulties 
had been reconciled on said date, they were not 
obligated by agreement with the agency or other- 
wise to make known any marital difficulties, the 
agency with such knowledge would not have re- 
voked the proceedings. and a revocation of the 
judgment would not be in the best interest of the 
child, the judgment of adoption will not be set aside 
on the ground of fraud. Re: Adoption of O 


ADOPTIONS 


Court has jurisdiction to vacate adoption judgment 


under same rules as apply to vacation of other 
judgments. Adoption of G. ..... cscs ccsaeseces 
Intent of adoption statute is to terminate nate 
mother’s rights and responsibilities, and to create 
new relationship between child and adoptive par- 
ents so fixed as not to be subject to outside inter- 
ference: Adomion: OFC. «2c +. cnesswowune an ageuees 
Adverse effect on adoptive parents’ other children 
from financial and time-consuming burden of car- 
ing for severely retarded adopted child is not 
ground for vacating adoption. Adoption of G. .... 
AGENCY 
A judgment entered on a contract against an undis- 
closed principal or his agent constitutes a binding 
election and discharges the other. Tabloid v. Israel 
A broker's duty of good faith to his principal is not 
affected by the fact he also acts for another princi- 
pal. Hivseliw: Senwakts - 2.2.0.6 s00sdoceeee be omen 
A broker who is serving two principals is under a 
duty not to disclose to one confidential information 
given to him by the other, such as the price he is 
willing to pay. Hirsch v. Schwartz 
Since passage of the Married Women’s Act, the wife 
has been regarded as a separate individual whose 
negligence is no more to be charged against her 
husband than is that of any other person. Savoia 
v. F. W. Woolworth 


ALCOHOLIC BEVERAGE CONTROL 
In connection with an application for a place to place 
transfer of a license there are equities in favor of 


the licensee which should be considered with all 
the other factors in the case. Heightstown v. Hedy’s 
Bar ree ee Oe a ee ee 
On judicial review the court will generally accept the 


Piha: findings of the Director of the Division of 
Alcoholic Beverage Control and not interfere with 
his actions so long as they are not unreasonable or 
illegally grounded. Heightstown v. Hedy’s Bar ... 
Where a contract to purchase an alcoholic beverage 
retail license was made before the effective date of 
N.J.S. 33:1-12.31 barring acquisition of more than 
two such licenses, and the application for transfer 
to the purchaser is not acted on until after the 
effective date of the statute the transfer is properly 
denied if the purchaser already has more than 2 
licenses. Packard v. Oakland 
A contract vendee of a liquor license does not have a 
beneficial interest in the license until there is an 
actual transfer of the license by the vendor and 


approval of the transfer by the proper authority. 
Packard. V. :QAmaue |. is 6.0. cssaua due easaeimnas 
ABC Reles Amendments: . 2.2.5 6c si tke ee cee dannans 


ALIBI 
In the absence of a request, failure of a trial court 
to charge separately on the defense of alibi is not 
reversible error unless it appears that the jury 
might misunderstand and think that the defendant 
has the burden of proving he could not physically 


have committed the crime. State v. Garvin ...... 
ALIMONY 
Alimony paid through the Probation Dept. is subject 


under a federal lien for taxes 
ete., due from the wife. Campbell v. Campbell .. 

A wife who has left New Jersey without her hus- 
band’s consent and without his having committed a 
marital offen-e cognizable here is not entitled to 
an award of alimony merely on the strength of a 
foreign court's reaggese kee a divorce on grounds 

mv 


to levy by the I.R.S. 


of extreme cruelty. Salm i> SPIE oo tind eae 
APPEAL 
Unfamiliarity with clerk's summer closing hours 


resulting in late filing of notice of appeal may be 
considered as good cause for extending time for 
appeal within R.R. 1:27B (d). Bates ete v. Valley 
POE Seo cna tea ooo ubw 4s wae Re mea eee mae 
Admission of testimony by defendant as to version 
of accident not set forth in answers to interroga- 
tories or pretrial order requires reversal of verdict 
for defendant. Caparella v. Bennett 
Conviction for violation of ordinance regulating 
house to house canvassing affirmed where attack 
was based on assumption ordinance applied not- 
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withstanding householder invited salesman, mun- 
icipality conceded it did not apply in such situa- 
tion and defendant conceded he had no invitation 
or appointment. Clifton v. Weber 
De novo trial in county court concerns both issue of 
guilt and independent judgment on sentence. State 
v. States 
To merit an appeal to the Supreme Court as of right 
the constitutional question must be substantial and 
indicate true merit. Tidewater v. Carteret 
Where the right to appeal is not clear beyond doubt 
the appellant should petition for certification out- 
lining fully therein his claim to appeal as of right. 
Tidewater v. Carteret 
Appellate court must give deference to trial judge’s 
opportunity to judge credibility, and may set aside 
findings only where plainly unwarranted by evi- 
dence, even though ultimate finding of voluntari- 
ness of consent to search is of constitutional dim- 
ension. State v. King 
When a constitutional issue assertedly has been de- 
cided incorrectly by the trial court-and the Su- 
preme Court: has already conclusively settled the 
principle involved, the proper method of seeking 
review is by petition for certification not by direct 
appeal. State v. Boyd 
Leave to take an interlocutory appeal may be denied 
on grounds having nothing to do with the merits, 
and such denial does not set a precedent as to sim- 
ilar subsequent matters so as to bind a trial court. 
Campbell et al v. Schlaifer et al 
Where there is sufficient credible evidence presented 
to the trial judge to warrant his findings that de- 
fendan‘’s confession and consent to a search were 
voluntarily and intelligently made, those findings 
will not be set aside on appeal. State v. Daley 
To determine whether the charge of the court was 
prejudicially erroneous the appellate court will 
view the charge in its entirety, not limit its view to 
a single portion of it. State v. Hale .............. 
Judgment directing university to admit applicant 
who has since enrolled elsewhere will be preserved 
for declaratory value to plaintiff should he sub- 
mit application to do graduate work at the univer- 
sity. Kolbeck v. Kramer et al 
Where it appears in a post-conviction proceeding that 
the destruction of stenographic notes of murder 
trial, following the denial of indigent defendant's 
petition for a free transcript and dismissal of his 
appeal, renders impossible a full and adequate re- 
view of the validity of the conviction, and particu- 
larly of the voluntariness of purported confession, 
a new trial must be allowed. State v. Welch 


ARBITRATION 
he fair market value of land is an arbitrable issue 
within the purview of the Arbitration Act. Keppler 
v. Terhune 

Severance pay claim is nct arbitrable 


where collec- 


tive bargaining agreement has no provision for 
such pay. Flintkote v. Textile .........<..ccce0 


ARCHITECTS 
The major purpose of N.J.S.A. 45:3-10, prohibiting the 
unlicensed practice of architecture, is to protect 
the safety of the public; the statutory exception ap- 
plies only when the designer risks only himself and 
his family and is inapplicable to buildings intended 
for public use. State Board of Architects v. Arm- 


SUFOU: 6.3%) obese aids wemad coe ewe e ae mmae ata eee 
A designer of plans for a combination dwelling, 
cocktail lounge and tavern must be a licensed 


architect even though he intends to personally 
occupy the dwelling and operate the tavern and 
cocktail lounge. State Board of Architects v. Arm- 
strong as 


ARREST 
Under New York law to detain and question a sus- 
pect is not to arrest him; therefore the same degree 
of evidence needed for an arrest is not required. 
State v. Hope . 
Even without formal language, arrest occurs when 
person is restrained and liberty of movement re- 
stricted, where officer’s object is not merely to 
question. State v. Contursi 
Compliance with the common law mandate that 
police may break into a dwelling house to make an 
arrest only after demanding admittance and ex- 
plaining their purpose is not required where the 
officer’s peril would be increased, the evidence 
might be destroyed or the arrest might be frustrat- 
ed, and, the fruits of a search incidental to such an 
arrest are admissible at trial. State v. Fair & Lynn 
A. private citizen may not use force to resist arrest by 
one he knows or has good reason to know is an au- 
thorized police officer engaged in the performance 
of his duties, whether or not the arrest is illegal. 
State v. Koonce et al 
The common law rule re: resistance to illegal arrest 
is overruled prospectively. State v. Koonce, et al .. 


ASSESSMENTS 
Where an assessment for benefits incident to a local 
improvement is set aside, but the improvement has 
actually been made in the manner provided by law, 
it becomes the duty of the officer or board charged 
* with the obligation of making assessments for bene- 
fits to make a new assessment. Kastens v. Town 
of W.N.Y. 
If a new assessment for benefits is less than the 
amount theretofore paid, the difference is to be re- 
funded to the owner and where the court deter- 
mines that no assessment can be made, the full 
amount is to be refunded. Kastens v. Town of 
W.NLY. 
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Assessments, Cont’d 
A municipality may assess property for a local im- 
provement when landowner’s direct benefit results 
from an interceptor sewer line, built and paid for 
by a county sewer line authority as a result of a 
contract between the municipality and the sewer 
authority and which tied into and is the sole out- 
let of the municipality’s sewer system. Gabriel v. 
Paramus . 
Although a public improvement may be of general 
benefit to the municipality at large, it does not ne- 
gate the existence of special benefits to individual 
property. Gabriel v. Paramus 
For a special assessment to be levied it is enough that 
the land be in the vicinity of the local improve- 
ment and be benefited thereby. Gabriel v. Paramus 


ASSIGNED COUNSEL 
Report of Bergen Bar Committee on Assignment of 
Counsel 
Risks Contempt Citation to 
Counsel System 
That an indigent defendant has a right to counsel 
does not imply that his counsel has a right to pay- 
ment for his services. State v. Rush, State v. Couch 
There is no deprivation of constitutional rights in the 
requirement that counsel represent an indigent 
defendant without compensation. State v. Rush, 
State v. Couch 
Assigned counsel can be reimbursed for out-of-pocket 
expenses in all criminal cases and he may be 
allowed a fee in post-conviction relief proceedings 
where defendant was indicted and convicted of 
murder. State v. Loray 
Answer of Leopold Frankel in Contempt Proceedings 
Cape May Bar Resolution on Assigned Counsel 
System 
Plan of Implementation of the United States District 
Court for the District of New Jersey Pursuant to 
the Criminal Justice Act of 1964 
Somerset Bar Resolution Calls For Public Defender 
System 


ATTACHMENT 
If the complaint and accompanying affidavits make 
out prima facie proof justifying the issuance of a 
writ of attachment although the complaint standing 
alone is defective, the writ should issue and the 
complaint should be permitted to be amended. 
CEE AS SS ree aaa ar ea 
A quasi-countractual relationship is not sufficient to 
meet the requirement of “express or implied” con- 
tract set forth in N.J.S. 2A:15-42. Allied v. Steel .. 
In order for attachment to issue on the basis of N.J.S. 
2A:15-42 in relation to an “action founded upon 
contract, express or implied,” the parties must be 
shown to have been, at some time in the course of 
their dealings leading to the fraudulent conduct, in 
actual contractua! relationship with each other. 
PRIN NE 5 i tetova Rivne ie Bo Mist Sie BRIO GA aE 


ATTORNEY AND CLIENT 
Action by attorney against former client under 
N.J.S.A. 2A:47A-1 for malicious prosecution of 
complaint before Ethics Committee can only be 
maintained where malice in fact is shown. Black 
£8 SS I ee Pe ny ee ee ee 
When client charges an attorney with breach of duty 
in failing to advise him properly on the admissabil- 
ity of his confession the attorney may testify as to 
the facts. State v. Humphreys 
Chancery lacks jurisdiction to fix the amount of an 
attorney's retaining lien upon petition of the attor- 
ney though it may do so on petition of the client in 
order to protect him from oppression by his attor- 
ney. Elting v. Friedman 


ATTORNEY GENERAL'S OPINIONS 
Application for accidental disability pension which 
is denied though there is finding of permanent dis- 
ability should be treated as ordinary disability pen- 
sion application 
Eligibility of Essex County employees for member- 
ship in Public Employees’ Retirement System .... 
Voluntary student organizations having religious 
observances as their primary objectives may func- 
tion at State colleges 
State may create an agency to provide dormitory 
and related facilities and academic buildings for 
private as well as State institutions of higher edu- 
cation 
A registered voter who fails to vote during four con- 
secutive years at any election except school elec- 
tions must re-register to vote thereafter 
Attendance at public schools of students from private 
and parochial schools for selected educational pur- 
poses does not violate Ist Amendment of U.S. Con- 
stitution 


ATTORNEYS 
Group Legal Services 
It is forbidden as contrary to the public interest for a 

municipal attorney to represent a land developer 
on projects in the same municipality even though 
the attorney does not” advise either client with 
respect to matters concerning the other. In Re: 
A&B 
Where a Prosecutor seeks to have indicted a holder 
of a public office of which he himself is the holder 
on leave of absence. he cannot personally act but 
must refer the matter initially to the Attorney Gen- 
eral and his failure to do so necessitates dismissal 
of indictment. State v. Rosengard et al 
Automated Record Keeping. by Daniel J. Cantor and 
Robert I. Weil 


ATTORNEY'S FEES 
One seeking enforcement of a contractual provision 
for reasonable counsel fees must ordinarily estab- 
lish his claim by plenary proof, but this is not a 
requisite where the claim is established by affi- 
davit, there is no objection thereto, and there is 
enough to enable the court to fairly fix the fee. 
Cohen v. Fair Lawn 
A contractual provision for reasonable counsel fees 
in an ordinary contract is enforceable. Cohen v. 
Fair Lawn 
Enforceability of provision in note secured by ade- 
quate mortgage security for 15% attorney’s fee as 
cost of collection upon default, depends upon rea- 
sonableness of fee in light of extent and value of 
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legal services rendered and reason as to why mort- 
gage was not foreclosed, since in foreclosure pro- 
ceeding ‘attorney’s fees chargeable to defendant are 
limited by statute. Bergen v. Horizon 
R.R. 4:55-7. A provision in a promissory note requiring 
the borrower to pay the costs of collection and 
attorney's fee is not rendered unenforceable either 
by R.R. 4:55-7 or by the dictates of public policy. 
Alcoa v. Carroll 
The fact that a compensation award does not exceed 
a previous third party judgment does not bar al- 
lowance of an attorney’s fee under N.J.S.A. 34:15- 
64 so long as there was justification for prosecuting 
the compensation claim. Burpee v. Princeton .... 


ATTORNEY'S LIENS f 
Chancery lacks jurisdiction to fix the amount of an 
attorney’s retaining lien upon petition of the attor- 
ney though it may do so on petition of the client in 
order to protect him from oppression by his attor- 
ney. Elting v. Friedman 


AUTOMOBILE CASES 
Mitchell Committee Rejects Board Hearing System 
In Auto Cases 


AUTOMOBILE DEALERS 
Letter from manufacturer to owners of automobile 
manufacture of which was discontinued advising 
service could best be obtained from dealers selling 
other cars of same manufacturer held not tortious 
interference with prior dealer’s business. Buono 
v. Chrysler 


BAILMENTS 
The lessor of a motor vehicle is strictly liable in 
tort throughout the entire period of the lease for 
injuries resulting from defects in the leased ve- 
hicle. Cintrone v. Hertz 


BANKRUPTCY 
Bankruptcy Distributing Agent Can Be Liable For 
Ce 6 Co ee 
Tax Credits In Bankruptcy 
James E. Moriarty 
Federal vs. State Court Jurisdiction In Insolvency 
Proceedings, by Hon. James E. McCarty 
Unrecorded U.S. Tax Liens Lose Privileged Status 
in Bankruptcy 


BANKS 
N.J.S.A. 9A-226(A) provides for a two year time 
limit within which a depositor must give a bank 
notice of a forgery and N.J.S.A. 17:9A-226(C) pro- 
vides an additional defense to a bank in that the 
depositor must exercise due diligence in discover- 
ing the forgery. Rainbow v. Clayton 
A depositor is not excused from the discharge of his 
duty toward the bank, pursuant to N.J.S.A. 
17:9A-226(C), by entrusting its performance to a 
dishonest agent in the absence of at least reason- 
able diligence in supervising the conduct of the 
authorized agent. Rainbow v. Clayton 
The Banking Act of 1948 permits savings banks to 
accept deposits which are subject to withdrawal 
by check. Hudson v. Provident 
Where principal office of a bank had not actually 
been transferred to another municipality, it was 
not entitled to establish a new branch office there 
as being in the same municipality as principal 
office under N.J.S.A. 17:19A-19(B). Re: Princeton 
ESATA es AERIBG ASO: » 3. 2 bis a) cis a iclavaen exo svern ies wea ecersbarone 
Under the Banking Act “principal office” means 
“main office’. Re: Princeton Bank & Trust Co. .. 
The drawer and indorser of a check are liable to a 
collecting bank for advances it made to its depos- 
itor against the uncollected check where the bank 
acted in good faith, although payment on the check 
was stopped before it reached the drawee bank. 
Citizens Nat Bk v. Ft. Lee S. & L 


BAR ASSOCIATIONS 
Report Of Bergen Bar 
Of Counsel 
Essex County Bar Ass'n Adopts Resolution On Judi- 
cial Appointments 
New Jersey State Bar Association Committee Reports 
New Jersey State Bar Association Committee Reports 
Report Of Camden County Bar Committee For The 
Defense Of Indigent Defendants 
Cape May Bar Resolution On Ass 
System 
Report Of Camden Bar Committee For Defense Of 
Indigents On Prior Action And On A Proposed 
Lien Law For Expenses Of Defender Services .... 
Medical-Legal Cooperation Agreement Between Mor- 


ey Proceedings, by Hon. 


17: 


Committee On Assignment 


\ssigned Counsel 


ris County Bar Association and Morris County 
BIC RE SOURCE eS nS ore kines & mare ee ieote er aes 
Report On World Conference “On World Peace 


Through Law. by John Tomasin 


BAR EXAMINATIONS 
New Jersey State Bar Examination March, 1965 .... 
New Jersey State Bar Examination July. 1965 
New Jersey State Bar Association Committee Reports 
Public Service Programs Of The Profession. by John 

Po. AEPVINe . «.<. 
Report Of State Bar Delegate To Mid-Atlantic In- 
ternal Revenue Region Lawyers’ Liaison Com- 
RIPRTROR Fgh eS eistdle cot eree hata sae Pie Sree je 
Report Of Camden County Bar ‘Committee For The 
Defense Of Indigents On The Establishment Of A 
Defender Office With The O.E.O. 
Remarks By Judge Peter P. Artaserse At Unveiling 
Of Hudson Bar Donors Plaque .. 
Somerset Bar Resolution Calls For 


Public Defender 


System . ‘ wha arate, ister ote ere tehelet oo. vat aes aM ole Reena 
Report Of State Bar Secretary Fv eh al 
BIDDING 
Where one item tabulation showed a bid for strip- 


ping 26 acres at $250 unit price to amount to 
$6500.00 but wording showed stripping at $6500.00 
per acre and $8500.00 was used as total amount of 
the bid. there was no discrepancy requiring the 
written words to prevail. Public v. N.J. Expressway 
Absent a resolution, a municipality may not arbitrar- 
ily reject all bids, but must award the contract to 
the lowest bidder unless in good faith it deter- 
mines, after a hearing, that he is not responsible 
d the failure to act with diligence in holding 
such a hearing may indicate lack of good faith. 
Poling v. Roman 
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BUILDING CODES 
Building code provision limiting issuance of building 
permits to not more than 10 at one time to devel- 
oper is arbitrary and unreasonable and beyond 
municipality’s power. U.S. Home & Dev. Corp. v. 
La Mura 


BUILDING PERMITS 
Where applicant’s plans and specifications meet 
building code and zoning ordinance requirements, 
building inspector cannot deny building permit 
solely on orders from municipal governing body. 
U.S. Home & Dev. Corp. v. La Mura 
Implication of Municipal Planning Act is that upon 
grant of final approval of subdivision, developer is 
prima facie entitled to building permits for all lots 
involved, regardless of how many. U.S. Home & 
Dev. COED, Ve EEE oa ein ons 5, cdo Sore ola be. 0g Sb am 
Alleged invalidity of subdivision approval is not 
ground for denial of building permit, since ap- 
proval is presumed valid until rescinded by pro- 
per authority upon notice and hearing to affected 
persons. U.S. Home & Dev. Corp. v. LaMura 


BILLS AND NOTES 
The defense of usury is available to a borrower when 
the lender in addition to exacting the highest legal 
interest also exacts the borrower's assumption of 
another’s prior debt without consideration there- 
for other than the money newly loaned. Ferdon v. 
Zariello 
Enforceability of provision in note secured by ade- 
quate mortgage security for 15% attorney's fee as 
cost of collection upon default, depends upon rea- 
sonableness of fee in light of extent and value of 
legal services rendered and reason as to why mort- 
gage was not foreclosed, since in foreclosure pro- 
ceeding attorney's fees chargeable to defendant 
are limited by statute. Bergen v. Horizon 


BLOOD TESTS 
Examinations which are non-testimonial in character, 
such as the taking of a blood specimen, are not 
within the privilege against self-incrimination. 
State v. Blair 
Since the taking of blood is not covered by the privi- 
lege against self-incrimination, a defendant need 
not be informed that he can refuse to allow the 
test because the results may be used against him. 
State v. Blair 


BONDS 
Where general contractor’s performance bond dis- 
closes no intent merely to indemnify owner, surety 
is liable to unpaid materialman of a subcontractor 
regardless of whether mechanic's lien was execut- 
ed so as to make owner liable. Schlanger v. Federal 


BROKERS 
A broker's duty of good faith to his principal is 
not affected by the fact he also acts for another 
principal. Hirsch v. Schwartz 

A broker who is serving two principals is under a 
duty not to disclose to one confidential informa- 
tion given to him by the other, such as the price 
he is willing to pay. Hirsch v. Schwartz 

Real estate broker earns fee only upon bringing 
together buyer and seller on mutually acceptable 
terms, and condemnation of property resulting in 
extended litigation because of parties’ inability to 
meet each other's terms is not performance of 
broker's agreement, even though he brought par- 
ties together and ultimate condemnation award 
was higher than original proposed sales price. 
Schwenn v. S. Goldberg & Co. 


BUILDERS 
A mass builder vendor may be held liable under 
negligence principles or breach of warranty with- 

out regard to privity and although the defect is 
patent. Schipper v. Levitt 


CALENDAR CONGESTION 
Special Master System To Be Tried In New York .. 
CAPITAL PUNISHMENT 
Capital Punishment — A Debatable Question, by 
John F. Lynch 
How We Are Dooming Capital Punishment, by Abra- 
ham J. Slurzberg . 


CASE NOTE 
Nolle Prosequi Agreement Between Accused and 
Prosecutor Not Enforceable as Lacking Adequate 
Consideration 


CENSORSHIP 
While expert testimony is appropriate on the issues 
of “contemporary community standards,” ‘“‘custom- 
ary limits of candor” and “social value’’ the ques- 
tion of whether or not a book has a predominant 
appeal to prurient interest is a legal conclusion not 

the subject of factual or documentary evidence. 
Putnam's v. Calissi 


CHECKS 
A check is not payment until presented and paid, 
unless the parties agree otherwise. Dictum in Hayes 

v. Federal Shipbuilding & Dry Dock Co. super- 
seded. Kensil v. Ocean City 


CIVIL RIGHTS 
Day camp which is essentially educational-recrea- 
tiona} accommodation for children and has } 2n 
offered to and is dependent upon broadbased pu 
ticipation of general public, is “place of public 
accommodation” within anti-discrimination statute, 
even though not expressly enumerated therein. 
Fraser v. Robin Dee Daycamp , 
The housing accomodation sections of the New Jersey 
Law Against Discrimination are constitutional. 
David v. Division on Civil Rights 
The provision in the Law Against Discrimination for 
an administrative hearing of charges of discrimin- 
ation and issuance of a cease and desist order does 
not violate the doctrine of separation of powers. 
David v. Division on Civil Rights 
An order compelling a develope= to sell a house and 
building lot to a Negro upon terms available to 
other buyers does not violate the Thirteenth 
Amendment which was intended to proscribe 
slavery and long term indenture of persons as an 
evasion of the prohibition of slavery, David v. 
Division on Civib Rights 
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CIVIL SERVICE 
Determinations of the Civil Service Commission, 
when authorized by statute, are presumed to be 
reasonable and will not be disturbed by the courts 
unless they are clearly arbitrary and unreasonable. 

3 Voir @: (Gigit SCEVICC 2... w. 6 is cic iciccmeaesn cs 66 

/ It is within the discretion of the Civil Service Com- 

5 mission to hold an open competitive exam in addi- 
tion to a promotional one where there is a dearth } 
of eligibles in the next lowest class to the position 
to be filed and in such case it is not an abuse of 
discretion not to open the promotional exam to a 
lower class. Volz v. Civil Service 

The Department of Civil Service may properly mains 
tain a common re-employment list for employees 
of a municipality and employees of the municipal 
housing authority. Housing Auth. v. Civil Service 226 

Absent clear statutory delegation, a municipality 
lacks power to impose a mandatory age require- 
ment policy on a public employee who is 
discharging his duties efficiently and is protected 
by a general tenure enactment. Ward v. Camden.. 

Civil Service Commission’s power to dispense with 
competitive exam where there are only three elig- 
ible candidates for position is administrative and 
executive function properly delegated to commis- 
sion president. Pringle v. Civil Service 


CO-DEFENDANTS STATEMENTS 
Held under facts of this case that it was psychologic- 
ally impossible for a jury to follow court's limiting 
instruction that co-defendants’ statements were 
admitted only on issue on their individual guilt 
and to disregard them as to other defendants. 
State v. Blanchard 


COMITY 

In a controversy involving a shareholder and a cor- 
poration of a sister state wherein the controlling 
law of that state has not been construed nor its 
validity determined by the courts of that state, the 
courts of this state should generally withhold ap- 
plication of such law pending such construction 
and determination. O’Brien v. Virginia .......... 98 
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| COMPENSATION 


Claims by federal prison inmates based on negligence 
are within the Federal Tort Claims Act and are not 
barred by Sec. 4126 of Title 18 providing for comp- 
ensation for inmates injured in work activity. 
Demko v. U.S 


INDEMNATION 
Where there is a partial taking of property for public 
use. the measure of compensation is generally the 
difference between the market value of the prop- 
erty before the taking and the market value of the 
remainder after the taking and the proximate ef- 
fects on the remainder must also be considered. 
State v. Speare 
f the parties to a voluntary transaction in agreeing 
ipon the price as of the date of taking would 
consider the reasonable probability of a zoning 
amendment or the granting of a variance for a 
given use, such factors have a bearing on value. 
State v. Speare 
Evidence of the alleged increased cost of providing 
sewers to the remaining land based upon the possi- 
bility that the neighboring municipal sewer sys- 
tem might some day be extended was properly ex- 
cluded as pure speculation. State v. Speare 
Where it was pure speculation whether certain con- 
struction on the remaining land would ever take 
place, evidence of such cost was properly excluded. 
_State v. Speare 
here a contract for the sale of the remaining lands 
vas dated February 1. but the record of the con- 
demnation trial which ended on January 23 con- 
tained no mention of any negotiations and there 
was no application to delay the trial, that con- 
tract did not qualify as newly discovered evidence. 
State v. Speare 
Vhile a price agreed upon prior to taking in a bind- 
ing contract between the owner and purchaser, 
both acting in good faith. is evidential of fair mar- 
ket value. a contract negotiated 27 months after 
the taking and subject to a number of contingen- 
cies is not. State v. Speare 
The number of people or proportion of the commun- 
ity who will participate in or benefit by the use 
for which property is to be condemned does not 
determine whether the use is or is not a public one. 
State v. Davis 
Private property is taken and must be compensated 
for when its beneficial use is destroyed or sub- 
stantially diminished although the owner remains 
in full and undisputed possession of it. Bd of Ed. 
Ns ARMM eerie re eR a aves are ies ann aime eter ate 
New Jersey is a “taking” rather than a “taking or 
damage” State. Bd. of Ed. v. Palmer 
A school board is not a municipality and thus is not 
entitled to the procedures set forth in N.J.S.A. 
py fag A 2 Ao OG SR Se 2-2): re er 
A municipality must compensate property owners 
for deprivation of use of property on which it has 
erected sand dune barriers to protect against storm 
damage. Iorio v. Sea Isle City 
The defense of prior public use will be insufficient 
unless the owner can show that the prior use must 
be devoted to the public, or to some portion there- 
of. as a matter of legal obligation on the owner of 
the property, rather than a mere voluntary as- 
sumption of public service which can be abandoned 
at any time. Texas v. Wildlife .......6.0.0s0828% 
Interest on a condemnation award will not be al- 
lowed where appeal therefrom by property own- 
ers effectively interfered with condemnor’s taking 
_ Possession. State v. Angleton .. 
— on a condemnation award ‘ordinarily runs 
the date the condemnor goes into possession. 
Si ate v. Angleton 5 Wy cubepacle ae sia tone eure 
The ~~ er of eminent dom: 1in is inherent in the 
vereign and limited only by the Constitution and 
Legislature. State v. Union County Park Comm. .. 
e State Highway Commission is an “alter ego” of 
the sovereign and as such may exercise its inherent 
powers of eminent domain. State v. Union County 
RN NN gD Le ae I 3h Psa atthe Suekotd re eae a ees 
Park commissions are mere creatures of the sover- 
eign and thus susceptible to its exercise of its power 
of eminent domain. State v. Union County Park 
OSS ES ene Oe eer ene er rer nts 
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The doctrine of prior public use is not’applicable to 
a dispute between an “alter ego” of the sovereign 
and a creature of it. State v. Union County Park 
Comm 


CONDITIONAL RECEIPTS 


Where a conditional receipt is ambiguous, and the 


proposed insured has paid his premium in advance~_ 


and been told by the insurance agent that he has 


interim coverage, interim coverage is effected. 
Allen. @:, TAGUORGIIAR ook ek cece ecaew eeu 
CONFESSIONS 


A confession by a criminal defendant which inculp- 
ates other defendants should not be admitted in 
evidence unless the totality of circumstances indi- 
cates that the jury can reasonably be expected to 
follow the court’s admonition to disregard it as evi- 
dence against everyone but the confessor. State 
v. Young 

Where trial court fully informed jury as to its re- 
sponsibility to redetermine voluntariness of confes- 
sion, court's statement informing jury of its find- 


ing of voluntariness, made prior to Supreme 
Court's decision changing trial procedure for 
handling issue of voluntariness, was not error. 


See i, HIGGGSOW a nice acs ces cn mntanveweeseseaas 
The State need not produce evidence of lack of 
physical or mental coercion where defendant at- 
tacks voluntariness of statement solely on ground 
of legal coercion resulting from interrogator’s 
threat of proceedings for removal of defendant 
from employment if he failed to answer. State 
v. Holroyd 
A photographed re- enacti nent of a crime is a form 
of confession and the pictures are subject to the 
safne tests of admissibility as other confessions. 
State v. Bindhammer ; 
Mere fact of the absence of legal counsel does not, 
of itself, make inculpatory statements inadmissible. 
tate v. Bindhammer ; 
Illegal arrest and detention are factors to be con- 
sidered on the issue of voluntariness of a confes- 
sion but are not determinative in themselves. State 
v. Puchalski 
In determining the volunta 


riness of a confession the 
court must consider the length of time of the 
questioning and how that time was utilized; the 
age, intelligence and experience. of the defendant; 
whether he was warned that his confession might 
be used against him; his prior experience with the 
law: and whether he complained to the arraigning 
Magistrate. State v. Puchalski 
The degree of mental impairment which would ren- 
der a confession involuntary is not necessarily the 
same as would render a defendant insane under 
the M’Naghten Rule. State v. Aviles 
A determination at hearing by a trial judge that a 
confession was made while defendant was insane 
does not usurp the province of the jury as to the 
defense of insanity. State v. Aviles 
The confession of an insane defendant is involun- 
tary and inadmissible and a trial judge must con- 
sider proffered evidence on this issue at the hear- 
ing to determine voluntariness of his confession. 
State v. Aviles 


CONFISCATION 


Seized money will be forfeited despite a grand jury’s 
failure to indict unless the burden of proof is 
carried that the money was not used for gambling 
purposes. McGill v. Essex 


CONFLICTS OF LAW 


Creation of inter vivos trust in money or securities is 
governed by law of situs of same, while validity 
of inter vivos trust of choses in action is governed 
by law where transaction took place. Re: Estate of 
Damato 

Where validity of transaction’ in | foreign state, other 
than real estate or divorce matter, depends by 
virtue of forum's conflict of laws upon law of for- 
eign state, only such state’s substantive law is to 
be applied and not its conflict of laws. Re: Estate 
of Dames 


CONSTITUTIONAL LAW 


Achieving Fair Representation In New Jersey, by 
Duane Lockard 
Although a book is preoccupied with normal and 
abnormal sex, it is only when it, as a whole, deals 
with sex in a patently offensive manner, is utterly 
without redeeming social importance and appeals 
to prurient interests that an injunction will issue. 
Ptniae © Ww. - Cage «oo. i ios 6 skcanstacdencwaaseenends 
Constitutional requirement ‘that every accused be 
permitted to consult with counsel during police 
interrogation, will not be applied retroactively to 
upset a conviction on collateral attack. State v. 
Johnson 
Reapportionment In New Jersey: Recommendations 
And Supporting Statements 
Under Malloy v. Hogan an instruction as to the jury’s 
right to draw an inference from defendant’s fail- 
ure to take the stand is error and that case will be 
applied retroactively to cases pending or on ap- 
peal when it was decided. State v. Jacques 
Where defendants’ identification to police of gun used 
in robbery-murder came after counsel had been 
assigned, but their voluntary confessions were 
made prior to indictment when they were without 
counsel, and time to appeal has expired, neither 
the Escobedo nor the Massiah case rules apply. 
State v. Reynolds a 
Prospective jurors who have conscientious scruples 
against capital punishment should be excluded in 
a capital case but a trial judge has no duty to ask 
such jurors if they have such scruples against life 
imprisonment. State v. Reynolds 
N.J.S.A. 2A:113-3 is not unconstitutional for failure 
to provide a standard for determining whether to 
accept or reject a non-vult plea in a murder case. 
State v. Reynolds 
Analysis Of Judicial Opinions Reviewing Conduct 
And Remarks Of Prosecutors, by Hon. James R. 
CIMA os <a 5e hss 3 ers 18's adie i om ca ec aa ee ee 
An otherwise appropriate statute is not unconstitu- 
tionally vague because it may be invalid in its ap- 
plication in special circumstances. State v. Homer 
Where claim is defendant was unconstitutionally 
“denied access to others and thereby deprived. of 
opportunity to establish defense to drunken driv- 
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ing charge, same should ‘be raised by motion on 
evidence presented in court,and not by ex parte 
affidavits. State v. Kain 
Even if arrest were illegal, confession and eye-wit- 
nesses’ identification made on following day would 
+ not be tainted thereby, and delay of two days in 
bringing defendant before magistrate for prelim- 
inary hearing does not dictate exclusion of evi- 
dence obtained while he was in custody. State v. 
Hodgson 
Where trial court disbelieved defendant’s testimony 
that he had requested counsel during police inter- 
rogation and was denied opportunity to speak to 
mother, Escobedo v. Illinois had no application. 
State v. Hodgson 
That an indigent defendant has a right to counsel 
does not imply that his counsel has a right to 
payment for his services. State v. Rush, State v. 
Couch 
There is no deprivation of constitutional rights in 
the requirement that counsel represent an indigent 
defendant without compensation. State v. Rush, 
SURAR W COI oo ican no cts corse goa cheers eee ee 
Conviction for violation of ordinance regulating 
house to house convassing affirmed where attack 
was based on assumption ordinance applied not- 
withstanding householder invited salesman, mun- 
icipality conceded it did not apply in such situa- 
tion and defendant conceded he had no invitation 
or appointment. Clifton v. Weber 
The court will not vacate judgments against defend- 
ants who claim that they took the stand and testi- 
fied under the coercion of the former “Corby rule” 
permitting comment on a defendant's failure to do 
so. State v. Garvin 
The November 1965 elections will not be permitted to 
be held under the existing legislative article of 
the State Constitution. Jackman v. Bodine 
Right to speedy trial arises only after complaint is 
filed. State v. Le Vien 
Compelled voice demonstration used to identify de- 
fendant as culprit is not testimonial compulsion in 
violation of Fifth Amendment protection. State v. 
King 
large Board of Freeholders under N.J.S.A. 40:20-36 
et seq. is unconstitutional as violative of the “one 
man—one vote” principle. Mauk v. Hoffman 
Standards of representation and deviations from the 
“one man—one vote” principle may be acceptable 
in an interim plan while being unacceptable as un- 
constitutional if attempted to be imposed on a 
permanent basis. Jackman v. Bodine 
A statute providing that “Where any. Senate district 
is comprised of two or more counties and is en- 
titled to two members of the Senate, no political 
party shall nominate more than one candidate from 
among the residents of the county,” is likely to be 
found unconstitutional as part of a permanent ap- 
portionment plan. Jackman v. Bodine 
State Interpretations Of The Escobedo And Massiah 
Cases 
The Statutory standard being legally adequate and 
the classification having a rational basis, the Sex 
Offenders Act is constitutional. State v. Miles 
Faulkner Act amendment excepting Mayor-Council 
Plans A and D municipalities trom majority vote 
and run-off provisions is unconstitutional since 
there are no substantial differences justifying 
treatment different from municipalities operating 
under other plans which are subject to such pro- 
visions. Batistich v. Brennan 
Where a defendant offers the defense of insanity and 
submits to an examination by a psychiatrist of his 
own choosing, it is not an infringement of his con- 
stitutional right against self-incrimination to order 
him to submit to a like examination by a psychia- 
trist for the State. State v. Whitlow 
It is not an infringement of an accused’s right to 
counsel for the court to refuse to permit counsel’s 
presence at psychiatric examination conducted by 
a psychiatrist for the State. State v. Whitlow .... 
The Fifth and Fourteenth Amendments forbid either 
comment, by the prosecution on the accused’s sil- 
ence or instructions by the court that such silence 
is evidence of guilt. State v. Lanzo 
Examinations which are nontestimonial in character, 
such as the taking of a blood specimen, are not 
within the privilege against self-incrimination. 
State v. Blair 
Since the taking of blood is not covered by the pri- 
vilege against self-incrimination, a defendant need 
not be informed that he can refuse to allow the 
test because the results may be used against him. 
State v. Blair 
Failure to assign counsel to represent defendant at a 
preliminary hearing is not error, where nothing 
occurred at the hearing which rendered it a critical 
stage in the proceedings. State v. Hale 
The housing accommodation sections of the New 
Jersey Law Against Discrimination are constitu- 
tional. David v. Division on Civil Rights etc. 
An order compelling a developer to sell a house and 
building lot to a Negro upon terms available to 
other buyers does not violate the Thirteenth 
Amendment which was intended to proscribe slav- 
ery and long term indenture of persons as an eva- 
sion of the prohibition of slavery. David v. Div. on 
Civil Rights 
The provision in the Law Against Discrimination for 
an administrative hearing of charges of discrimin- 
ation and issuance of a cease and desist order does 
not violate the doctrine of separation of powers. 
David v. Div. on Civil Rights etc. 
In dispute involving the elimination of de facto seg- 
regation in the public schools, the Commissioner’s 
function is not simply to determine whether a local 
board’s action was arbitrary or capricious or whe- 
ther it was the result of bias or prejudice, rather 
he must make independent determinations, giving 
due weight to the findings, actions and the measure 
of discretion vested below. Booker v. Bd. of Ed. 
While the local board should exercise the choice in 
the first instance among various solutions proposed, 
when sufficiency of that choice is brought before 
the Commissioner he must affirmatively determine 
whether the reasonably feasible steps towards de- 
segregation are being taken in proper fulfillment 
of State policy; if not he may remand the matter 
to the local board for further action or may pre- 
scribe a plan of his own. Booker v. Bd. of Ed. .... 
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Constitutional Law, Cont’d 


A substantial racial imbalance requires relief and 
this point may be well above 50% but well below 
the present 100% or nearly 100% standard. Booker 
ete ORI irc cigs ole othe Comins Dei wine oe Stee Dee 476 
The minimum resale price order promulgated by the 
Director of the Office of Milk Industry is constitu- 
tional. Burlington v. Hoffman .............00008 
Failure to assign counsel until after arraignment in 
and of itself does not violate the accused’s Consti- 
tutional right to counsel. State v. Vogel 
Peaceful picketing for an unlawful purpose may be 
enjoined without violating the Constitutional guar- 
antee of free speech. Delaware v. International .. 
Constitutional prohibitions against donating public 
property and lending credit do not deny govern- 
ment the power to meet public needs through 
contracts with private companies where the public 
interest is paramount. Whelan v. N.J. Power & 
Light ; 
Where a confession was precipitated by the advice 
of a co-defendant and not elicited by police ques- 
tioning there is no basis to assert that it was inad- 
missible because defendant was not assisted by 
counsel at the time of the confession. State v. Vogel 
‘Fair Trial And Free Press, by Hon. John J. Francis 
The Leasehold Taxing Act is not unconstitutionally 
discriminatory against the federal government and 
its lessees. Todd v. Weehawken 
It is not a denial of procedural due process for mem- 
bers of the Water Policy and Supply Council to 
submit their recommendations arising out of a pub- 
lic hearing on an application for water diversion to 
the full Council without submitting them to the 
parties in interest where the recommendations are 
accompanied by a full transcript of the hearing and 
where a condition of the full Council in granting 
the application specifies that “at any time, if and 
when indicated in the public interest, this ap- 
proval may be reviewed for possible modification, 
revocation, or indemnification thereof.” Upper 
Saddle River v. Hackensack Water ........... a 
Constitutional right to assistance of counsel at ple 
and sentencing as declared in Escobedo v. Illinois 
is not retroactive to conviction entered 16 years 
BO Sete To ESRWIS | 6. cok bep cance base eeee hace 
Absence of counsel or of affirmative advice as to 
right thereto at sentencing is not sufficient to in- 
validate conviction unless it appears on record that 
defendant expressly requested and was denied 
counsel. State v. Davis 
Mere absence of counsel at plea and sentencing on 
non-capital offenses 16 years ago is not sufficient 
to invalidate convictions, it being presumed that 
defendant was advised of his right to counsel and 
waived same. State v. Davis 
Fair Trial and Free Press, by Hon. Theodore Voor- 
hees 
The Amending Process Under The New Jersey Con- 
stitution Of 1947, by Lawrence R. Caruso 
The decisions in the Mapp, Russo and Escobedo cases 
are not to be applied retroactively. Wade v. Yeager. 
A Vision of Chaos: The ‘Pastoral Letter’ Of Chief 
Justice Weintraub, by J. L. Bernstein 
Failure of legislature to comply with N.J..Cohst. Art. 
4, sec. 7 in enacting a special or local law regulat- 
ing the internal affairs of municipalities invalidates 
N.J.S.A. 40:69A-161.1. Batisti¢h v. Brennan et al.. 
Amendment to Faulkner Act which would eliminate 
run-off elections in the existing non-partisan plans 
of two municipalities while leaving undisturbed 
indistinguishable non-partisan Faulkner Act plans 
in other municipalities is a special or local law. 
Batistich v. Brennan et al 
The denial of the aid of counsel to a defendant be- 
fore giving a statement to the police will not in- 
validate a conviction affirmed on appeal prior to 
the decision in Escobedo v. Illinois. Thornton v. 
Yeager 
Post-conviction relief will be denied where record 
discloses that defendant did not suffer any funda- 
mental unfairness from the receipt in evidence, 
without objection by his attorney, of defendant's 
statement to the police. Thornton v. Yeager ...... 
The state courts and the lower federal courts, in 
passing on federal constitutional questions, have 
the same responsibility and the same position; 
there is parallelism but not paramountcy. State v. 
Coleman - 
Pending further clarification of Escobedo from the 
U.S. Supreme Court, New Jersey courts are not 
bound to follow the broad view of Escobedo ex- 
pressed by the Third Circuit Court of Appeals in 
U.S. ex rel. Russo v. N.J. State v. Coleman 741 
The Right To Counsel At The Preliminary Hearing.. 773 
Since applicant’s objection to vaccination is found to 
rest on religious principles, applicant was entitled 
to admission to State University. Kolbeck v. Kra- 
mer et al 
An absolute prohibition of junkyards by a regulatory 
(not zoning) ordinance, where no regulation is in- 
volved, is an invalid exercise of the police power. 
Andover Twp v. Lake 
Statute could not empower court to authorize taking 
of depositions, since that is matter of practice com- 
mitted by constitution solely to Supreme Court. 
Ames v. Ames 
Fifth Amendment does not bar trial court’s comment 
that the jury may infer from the defendant's failure 
to testify that he could not deny inculpatory facts 
where he chose to try to refute part of the State’s 
evidence by a non-verbal demonstration. State v. 
Fioravanti 
The Supreme Court And Obscenity, by Rev. John 
J. Regan, C.M. 
The constitutional bar to the introduction of illegally 
seized evidence and the constitutional bar to com- 
ment on defendant's failure to testify do not apply 
retroactively in New Jersey. State v. Hall 
Whether inadequacy of trial counsel amounts to a 
constitutional ground for reversal of a conviction 
depends upon the magnitude of the errors com- 
mitted by him. State v. Hall 
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CONTEMPT 


Court's exercise of rule-making power to determine 
certain conduct to constitute contempt cannot 
deprive Legislature of right to make same type of 
conduct a substantive crime. State v. Holroyd .... 195 


_~ 
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Doubt as:to the validity of a court order is not a 
good defense to an application to hold one in con- 
tempt for failure to comply with it. Salmon v. 
Salmon 
The contempt power cannot be invoked for false 
swearing before the court unless the falsity is 
shown incontrovertibly. Harbor v. LoMuscio & 
DeAngelis 


CONTRACTS 
Right of third party under contract does not depend 
upon promisee’s motive or “intent to benefit,” but 
merely upon whether promisee promised to pay 
money to third party or to class within which third 
party falls. Schlanger v. Federal 
In an action by a consumer against a manufacturer 
based on implied warranty, there is no sound rea- 
son why the law should distinguish between an 
action for personal injury and one strictly for 
property damage—in neither case will lack of pri- 
vity of contract be a good defense. Santor v. 
Karagheusian 
In every contract there is an implied covenant of 
good faith and fair dealing, that neither party 
shall do anything which would destroy or injure 
the other party’s right to fruits of contract. Pali- 
sades v. Brunetti .... 
Uncommunicated subjective intent of one party to 
written agreement as to its meaning is not admis- 
sible in contest as to its interpretation. Kook v. 
American 
County board of education of a vocational school may 
contract with an architect for professional services 
in connection with the construction of a particu- 
lar school and this contract will be binding upon 
successor boards of education. Bd. of Ed. v. Finne 
A. contract made by a county board of education of a 
vocational school is not invalid because no appro- 
priation was made before the execution of the con- 
tract to cover the cost of the contract. Bd. of Ed. 
v. Finne 
Provision to supply water at rates fixed in accord- 
ance with statute includes amendments to said 
statute. Curtiss Wright v. Passaic Valley ........ 709 
Agreement to supply water at rates fixed by statute, 
made at time when statute required uniform rates, 
did not prohibit water company from charging 
higher rate based upon classifications in accordance 
with later statutory amendment. Curtiss Wright v. 
Passaic Valley 


CONTRIBUTION 
Where plaintiff settles with one who was not in fact 
a tortfeasor, sum received (not exceeding a pro 
rata share) will be applied pro tanto in reduction 
of verdict against culpable parties. Theobald v. 
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feasors, verdict against remaining tortfeasors will 
be reduced pro rata regardless of amount of set- 
tlement. Theobald v. Angelos .... 
Where a claim for contribution is asserted by a de- 
fendant in a tort action against any party, such 
claim may be submitted to the jury or fact finder 
for determination or, by agreement between coun- 
sel, it may be decided by the court on the basis of 
the jury verdict but where neither procedure is 
*.l¥owed and the jury determines that there was 
join. *ligence, a motion for order for contribu- 
tion shoux. >? granted in the absence of any per- 
sonal defense to the claim. Campbell v. Harris v. 
Kukowiec et al .. 


CONTRIBUTORY NEGLIGENCE 
Contributory negligence is a defense to a strict lia- 
bility action for breach of warranty. Maiorino v. 
Weco Products Co. et al .. 


CORPORATIONS 
In a controversy involving a shareholder and a cor- 
poration of a sister state wherein the controlling 
law of that state has not been construed nor its 
validity determined by the courts of that state, the 
courts of this state should generally withhold ap- 
plication of such law pending such construction 
and determination. O’Brien v. Virginia .......... 
On the facts of this case, a form of transaction which 
provides for use of separate corporate entity as a 
conduit for funds does not alter the substance of 
the transaction which is the repurchase by a cor- 
poration of its own shares. Kleinberg v. Schwartz 
A stockholder who sells his shares to the issuing cor- 
poration on a deferred payment plan assumes the 
risk that at the time of payment this corporation 
may not then have sufficient surplus to make the 
payment. Kleinberg v. Schwartz ................ 
A stockholder’s good faith or ignorance of source of 
payment cannot prevent recovery of capital im- 
pairing payments if statutory requirements have 
not been met. Kleinberg v. Schwartz ............ 
Advertising in national periodicals circulated within 
the jurisdiction plus such cennections with the 
jurisdiction as a foreign corporation is required by 
law to have, do not constitute such minimal con- 
tacts as to justify service of process pursuant to 
R.R. 4:4-4(d). Magyar v. American Tel & Tel .... 
The fact of 100% stock ownership by a parent corp- 
oration of a subsidiary does not in itself constitute 
the former an alter ego of the latter for the pur- 
pose of service of process. Magyar v. American 
PCL RCH IES. - 5s Sao k orp a-ak te eee ee oe 
The Director of the Division of taxation has the duty 
to consider requests for adjustment on claims of 
unfairness in the computation and application of 
the statutory allocation formula. Woolworth v. 
Pee ee 2 en cee RER see es aie they ee ewer 
Where a corporation and its foreign subsidiaries con- 
stitute a unitary enterprise, the net worth of and 
income to the parent from the foreign corporations 
are includable in the tax bases under the Corpor- 
ate Business Tax Act and minute centralized con- 
trol is not the sole determinant where there is suf- 
ficient unity of management and the foreign cor- 
porations add substantial financial strength and 
power to the native operations. Woolworth v. Div. 
of Taxation 
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COUNSEL FEES 


R.R. 4:55-7 does not effect the right of parties to con- 
tract to bear the counsel fees of whichever one is 
successful in any litigation which may arise out of 
- alleged breach of that contract. Cohen v. Fair 
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Contractual counsel fees are an item of damages and 
must be proven in the same manner as all other 
items of damage. Cohen v. Fair Lawn 

That an indigent defendant has a right to counsel 
does not imply that his counsel has a right to pay- 
ment for his services. State v. Rush, State v. Couch 

There is no deprivation of constitutional rights in 
the requirement that counsel represent an indigent 
defendant without compensation. State v. Rush, 
take ON SCOMEO 5-55 he oh 5 cue Ae Cows ea een 

Assigned counsel can be reimbursed for out-of-pocket 
expenses in all criminal cases and he may be al- 
lowed a fee in post-conviction relief proceedings 
where defendant was indicted and convicted of 
murder. State v. Loray 

A contractual provision for reasonable counsel fees 
in an ordinary contract is enforceable. Cohen v. 
ERE MUON 505.5 so bras cd Sik 6a a ow SSIES ERR AD Ce ea 

One seeking enforcement of a contractual provision 
for reasonable counsel fees must ordinarily estab- 
lish his claim by plenary proof, but this is not a 
requisite where the claim is established by affi- 
davit. there is no objection thereto, and there is 
enough to enable the court to fairly fix the fee. 
Cohen v. Fair Lawn 


COUNTIES 
A large Board of Freeholders under N.J.S.A. 40:20-36 
et seq. is unconstitutional as violative of the “one 
man—one vote” principle. Mauk v. Hoffman .... 
County board of education of a vocational school may 
contract with an architect for professional services 
in connection with the construction of a particular 
school and this contract will be binding upon suc- 
cessor boards of education. Bd of Ed v. Finne .... 
A contract made by a county board of education of a 
vocational school is not invalid because no appro- 
priation was made before the execution of the con- 
tract to cover the cost of the contract. Bd of E 
v. Finne 
COURTS 
Special Master System To Be Tried In New York .. 
Court Organization And Administration, by Hon. Wil- 
liam J. Brennan, Jr. ..... 
Review Of U.S. Supreme Court's Work 
Plan of Implementation of the United States District 
Court for the District of New Jersey Pursuant to 
the Criminal Justice Act of 1964 
A Vision of Chaos: The ‘Pastoral Letter’ Of Chief 
Justice Weintraub, by J. L. Bernstein 
The state courts and the lower federal courts, 
passing on federal constitutional questions, have 
the same responsibility and the same position; there 
is parallelism but not paramountcy. State v. Cole- 


U.S. Supreme Court, New Jersey courts are not 
bound to follow the broad view of Escobedo ex- 
pressed by the Third Circuit Court of Appeals in 
U.S. ex rel. Russo v. N.J. State v. Coleman 
Statute could not empower court to authorize taking 
of depositions, since that is a matter of practice 
committed by constitution solely to Supreme Court. 


or rule authority to order taking of depositions 
in support cases. Ames v. Ames .. 


CREDITORS RIGHTS 
Unrecorded U.S. Tax Liens Lose Privileged Status 
In Bankruptcy 


CREDIT UNIONS 
N.J.S.A. 17:13-45 which provides a credit union may 
pay to a designated beneficiary the amount stand- 

ing to the credit of a member at the time of the 
member's death is for the protection of the credit 
union and the beneficiary is not entitled to receive 

the balance in the account where during her life- 
time the member reserved control over the account. 

In Re: Posey .... 


CRIMINAL LAW 


The mere fact an informer was present at the crime 
does not render the informer’s privilege inapplic- 
able, but is one fact to be considered in determin- 
ing whether disclosure of his identity should be 
had. State v. Booker 

Constitutional requirement that every accused be 
permitted to consult with counsel during police 
interrogation. will not be applied retroactively to 
upset a conviction on collateral attack. State v. 
Johnson ... 

The doctrine of discovery in criminal proceedings is 
an expanding concept and should be encouraged 
whenever it does not unduly hamper the prosecu- 
tion. State v. Cook 

The State's psychiatric reports are not among those 
“written statements or confessions” precluded 
from discovery by R.R. 3:5-11. State v. Cook 

Where defendant in habeas corpus proceeding com- 
plains of inadequate representation at trial, counsel 
should develop all material facts by usual question- 
and-answer procedure, rather than merely having 
defendant state complaints. State v. Gaston 

In absence of persuasive contrary evidence, it can 
be assumed that prisoners are aware of availabil- 
ity of appeal from conviction within stated time 
limitations. State v. Gaston 

In the absence of a statute authorizing forfeiture 
there is no basis for confiscating a defendant’s pro- 
perty unless it is contraband, fruits of an illegal 
transaction, or an instrumentality used in connec- 
tion with the crime. State v. Sherry 

The provisions of N.J.S. 2A:170-3 prohibit carrying 
burglar tools upon one’s person and are not violated 

where burglar tools are carried in the trunk of an 
automobile. State v. Wean 

A confession by a defendant which inculpates 
other defendants should not be admitted in 
evidence unless the totality of circumstances in- 
dicates that the jury can reasonably be expected 
to follow the court’s admonition to disregard it 
as evidence against everyose but the confessor. 
State v. Young : 

After the State’s key witness has testified at trial, 
the defendant may not be'denied inspection of the 
witness’ grand jury testimony on the ground that 
he has failed to show the court a basis for be- 
lieving that the witness’ testimony at trial varied 
from that given to the grand jury. State v. Cronin 
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Criminal Law, 


Cont'd 
N.J.S.. 24:111-9 makes it a crime for an agent of a 
corporation to manipulate its records for fraudu- 
lent purposes, whether the victim of the fraud is 
the corporation or a third party. State v. Cronin 
Under Malloy v. Hogan an instruction as to the jury's 
right to draw an inference from defendant's fail- 
ure to take the stand is error and that case will 
be applied retroactively to cases pending or on 
appeal when it was decided. State v. Jacques .... 
Person who does act with intent, purpose and capa- 
bility of committing crime is not relieved of re- 
sponsibility merely because of existence of some 
fact. unknown to him, which would have prevented 
fulfillment of intent in particular instance. State 
v. Meisch Bos chi catia: Silacos crag ven Utero “ele Le each AAS Go neue aN 
Where defendants identification ‘to ‘police of gun 
used in robbery-murder came after counsel had 
been assigned, but their voluntary confessions were 
made prior to indictment when they were without 
counsel, and time to appeal has expired, neither 
the Escobedo nor the Massiah case rules apply. 
State v. Reynolds : 
Prospective jurors who have cons scientious scruples 
against capital punishment should be excluded in a 
capital case but a trial judge has no duty to ask 
such jurors if they have such scruples against life 
imprisonment. State v. Reynolds ................ 
N.J.S.A. 2A:113-3 is not unconstitutional for failure 
to provide a standard for determining whether to 
accept or reject a non-vult plea in a murder case. 
State v. Reynolds pee 
The failure to provide separate tile on the issues 
of guilt and punishment may not be raised under 
R.R. 3:10A-4. State v. Reynolds ; 
Where jury was permitted to remain unsequestered 
without obtaining the consent of all parties in 
violation of R.R. 3:7-2‘f) but it was highly im- 
probable that newspaper articles could have had 
any effect on their consideration of punishment, 
relief under R.R. 3:10A-4 was not warranted. State 
v. Reynolds 
Analysis Of Judicial Opinions Reviewing Conduct 
And Remarks Of Prosecutors, by Hon. James R. 
CRN poh oe 6 ch aE OT ROKR eee 
To put a statement by one ‘codefendant which in- 
culpates another before a jury without instructing 
the jury at any time as to its restrictions in effect, 
constitutes plain and reversible error. State v. 
Homer 
It is an abuse of discretion for a trial judge to inter- 
vene in the questioning of a defendant in a crim- 
inal trial where such intervention may suggest 
disbelief to the jury. State v. Homer 
Trial judge’s permitting defendant to conduct own 
defense with assistance from assigned counsel held 
not an abuse of discretion. State v. White 
To charge the “accomplice rule’ with reference to 
the testimony of a buyer in a sale of narcotics case 
is illogical for the buyer was not an “accomplice” 
unless defendant was guilty of selling him nar- 
cotics, but since one who testifies while he is faced 
with criminal charges may be influenced to testi- 
fy falsely by hope of leniency, defendant, upon re- 
quest. is entitled to an appropriate cautionary 
charge and it makes no difference that the witness 
was not an accomplice or had no connection with 
the transaction. State v. Mangrella 
in a criminal case the trial judge has discretion to 
reopen the case for the introduction of additional 
evidence while the jury is on upon its 
verdict. State v. Wolf f 
Where a jury requests that the testimony of a wit- 
ness be read back to them. the request should be 
granted absent some unusual circumstance. State 
Wolf é Sis eac Sarr tee eae eae 
t is error for the trial ‘judge to tell the jury that he 
has found defendant's confession was voluntary 
when he submits the issue of its voluntariness to 
them for their determination. State v. Mack 
Held under facts of this case that it was psycholog- 
ically impossible for a jury to follow courts limit- 
ing instruction that co-defendant’s statements were 
admitted only on issue on their individual guilt and 
to disregard them as to other defendants. State 
Blanchard 





Error in the judgment record will not serve to sup- 
port a reversal of a conviction. State v. Sabo .. 
At a trial for “uttering”. evidence that a check was 
forged justifies an inference that the party cash- 
ing it knew it was forged. in the absence of a 
satisfactory explanation. State v. Sabo ...... j 
Illegality of arrest has no bearing upon the validity 
of a subsequent conviction. State v. Sabo 
, preliminary statement to a police officer that re- 
fusal to answer questions relative to the perform- 
ance of his duty may result in dismissal does not 
constitute coercion of such a nature as to render 


his subsequent statement involuntary. State v. 
INGER boii ese uae CR Oe ear eke 
lure to place evidence of voluntariness of a state- 


ment before the jury and to charge them on that 
issue is not error where the omission arose ouf of 
an agreement among the trial court, the prosecu- 
tor and defense counsel, and where the record 
discloses that reasonable men could not have found 
the statements to be involuntary. State v. Naglee 
suspect of his right to 
"oe is an clement to be considered on the issue 
of the voluntariness of an inculpatory statement, 
it must be viewed in the light of all the circum- 
stances and does not, in itself, render such a state- 
ment involuntary. State v. Naglee 
Even if arrest were illegal, confession and eye-wit- 
nesses’ identification made on following day would 
not be tainted thereby. and delay of two days in 
bringing defendant before magistrate for prelim- 
inary hearing does not dictate exclusion of evi- 
dence obtained while he was in custody. State v. 
Hodgson 
Defendant was not prejudiced by State’s reference 
to guilty pleas of other participants in crime where 
others testified fully that they and defendant had 
perpetrated crime. State v. Hodgson 
The State need not produce evidence of lack of phy- 
sical or mental coercion where defendant attacks 
voluntariness of statement solely on ground of 
legal coercion resulting from interrogator’s threat 
of proceedings for removal of defendant from em- 
ployment if he failed to answer. State v. Holroyd 
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Court's exercise of rule-making power to deter- 
mine certain conduct to constitute contempt can- 
not deprive Legislature of right to make same type 
of conduct a substantive crime. State v. Holroyd 

The showing of the iength and places of prior sen- 
tences and incarcerations, while it may go beyond 
the language of N.J.S.A. 2A:81-12, does not sup- 
port a claim of plain error. State v. Garvin 

The court will not vacate judgments against defend- 
ants who claim that they took the stand and test- 
ified under the coercion of the former “Corby rule” 
permitting comment on a defendant's failure to 
Aa Se Seah 6s COG ss oa,0 din jo eeen ae eens 

In the absence of a request, failure of a trial court 
to charge separately on the defense of alibi is not 
reversible error unless it appears that the jury 
might misunderstand and think that the defend- 
ant has the burden of proving he could not physi- 
cally have committed the crime. State v. Garvin . 

Merely because criminal statutes overlap does not 
require prosecution for higher offense only, where 
higher offense requires proof of specific circum- 
stances and prosecuting authority may not feel 
justified on facts in a more serious crime. 
State v. States 

De novo trial in county court concerns both issue of 
guilt and sanindsieciniee judgment on sentence. States 
RN ee ieee 

The issue of legal insanity should be submitted to 
the jury whenever the defense asserts it if there 
is the slightest doubt whether the evidence sup- 
ports it. State v. Trantino 

If voluntary consent to search a premises is given, a 
lawful search may be made without a warrant. 
State v. Bindhammer ; 

A photographed re-enactment of a crime is a form of 
confession and the pictures are subject to the 
same tests of admissibility as other confessions. 
State v. Bindhammer 

Mere fact of the absence of le gal counsel does not, 
of itself, make inculpatory statements inadmissible. 
State v. Bindhammer es 

A person who commits a crime has no right to 
insist that criminal proceedings be _ instituted 
against him, where prosecutor properly exercises 
discretion not to prosecute. State v. LeVien 

Right to speedy trial arises only after complaint is 
filed). Ste V.-BeVIONs 5.350055 va cdenedas Hmamaes 

Consent to search must be voluntary, i.e., unequivo- 
cal and specific and freely and intelligently given, 
and State has burden of proof of consent by clear 
and positive testimony. State v. King 

Seized money will be forfeited despite a grand jury’s 
failure to indict unless the burden of proof is 
carried that the money was not used for gambling 
purposes. McGill v. Essex 

State Interpretations Of The 
SIAMe “CAGES ois oc inwanle H+ on eaweinee Haba eee dees 

In a _ prosecution sun first degree murder expert 
testimony that defendant's conscious action is the 
automatic result of unconscious drives and is pre- 
determined by the forces which shaped those 
drives is admissible only on the issue of punish- 
ment, and not on the issue of whether the de- 
fendant premeditated the killing. State v. Silorta. . 

State v. Wingler, 25 N.J. 161 (1957) wherein it was 
held that the term “adult aggressor” in N.J-S. 
2A:164-5(c) refers to persons 21 years of age and 
over is retroactive. State v. Miles .. 

A court reviewing commitment under the Sex Of- 
fenders Act may consider the record of the trial, 
the Diagnostic Center Report and any other per- 
tinent materials. State v. Miles 

The Statutory standard being legally adequate and 
the classification having a rational basis, the Sex 
Offenders Act is constitutional. State v. Miles 

Where a defendant offers the defense of insanity 
and submits to an examination by a psychiatrist 
of his own choosing, it is not an infringement of 
his constitutional right against self-incrimination 
to order him to submit to a like examination by a 
psychiatrist for the State. State v. Whitlow 

If a psychiatrist upon examination of a defendant 
asks questions pertinent to the crime charged, the 
answers given are = only as to the issue 
of insanity. State v. Whitlow 

It is not an infringement of an accused's right to 
counsel for the court to refuse to permit counsel’s 
presence at psychiatric examination conducted by 
a psychiatrist for the State. State v. Whitlow 

The Fifth and Fourteenth Amendments forbid either 
comment by the prosecution on the accused’s 
silence or instructions by the court that such 
silence is evidence of guilt. State v. Lanzo 

Prisoner is not entitled to release on bail pending 
determination of application for post conviction 
relief under R.R. 3:10A. State v. Rose 

Where there is sufficient credible evidence presented 
to the trial judge to warrant his findings that 


‘Escobedo And Mas- 


defendant's confession and consent to a search 
were voluntarily and intelligently made, those 
findings will not be set aside on appeal. State v. 
Dale cod aa cesicGa deutne'oneweaed ance nenamaaeed 


In determining the voluntariness of a confession 
the court must consider the length of time of the 
questioning and how that time was utilized; the 
age, intelligence and experience of the defend- 
ant: whether he was warned that his confession 
might be used against him; his prior experience 
with the law; and whether he complained to the 
arraigning Magistrate. State v. Puchalski 

Illegal arrest and detention are factors to be con- 
sidered on the issue of voluntariness of a confes- 
sion but are not determinative in themselves. 
State v. Puchalski 

The previous holding in this State that one set upon 
by a robber has an absolute right to kill is here- 
with over-ruled. State v. Fair and Lynn 

In New Jersey, the test of whether a party may 
intervene in defense of another is determined by 
the subjective intent of the intervenor subject to 
the objective finding of the jury. State v. Fair 
and Lynn. 

Where the proofs indicate that a jury may find a 
criminal defendant to have justifiably acted in 
defense of another, failure to charge on that sub- 
ject constitutes plain error. State v. Fair and Lynn 

A charge which fails to instruct the jury on the 
essential elements of intent, participation and de- 
grees of crime is fatally deficient. State v. Fair 
and Lynn 
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It is plain error to permit introduction of a state- 
ment by one defendant which inculpates another 
without a limiting instruction to the jury both at 
the time the statement is introduced and in the 
final charge in regard to the effect of such a state- 
ment on the co-defendant. State v. Fair and Lynn 

Prosecutor's press release that defendant was wanted 
for murder of policemen was proper, where de- 
fendant was apparently in flight. State v. Trantino 

Statements by prosecutor and policeman revealing 
details of defendant's alleged actions in committing 
murders went beyond needs of occasion, but were 
not prejudicial where essentials coincided with 
evidence admitted at trial. State v. Trantino 

On motion for new trial on ground of pretrial pub- 
licity, defendant must show apparent likelihood 
that verdict was tainted by prejudice resulting 
therefrom. State v. Trantino 

When a defendant in police custody expressly re- 
fuses to answer a question respecting his guilt and 
does not deny his guilt no inference can be drawn 
against him under the doctrine of acquiescence by 
silence or any other concept. State v. Ripa 

Failure to assign counsel to represent defendant at 
a preliminary hearing is not error, where nothing 
occurred at the hearing which rendered it a critical 
stage in the proceedings. State v. Hale 

A defendant acquitted of a gambling charge is 
entitled to the return of monies seized in connec- 
tion with the prosecution upon a showing of own- 
ership, and need not relitigate the issue of the 
existence of a gambling operation in order to ob- 
tain the funds. State v. LaBella et al 

Failure to assign counsel until after arraignment in 
and of itself does not violate the accused’s Con- 
stitutional right to counsel. State v. Vogel 

Where a confession was precipitated by the advice 
of a co-defendant and not elicited by police ques- 
tioning there is no basis to assert that it was inad- 
missible because defendant was not assisted by 
counsel at the time of the confession. State v. Vogel 

Adverse comment upon the failure of a defendant 
to take the stand is forbidden. State v. Davis .... 

The right of a defendant to refuse assigned counsel 
and conduct his own defense is not absolute, but is 
balanced against the need for fairness to the State 
and the judicial process. State v. Davis 

Where there are but two defendants and their con- 
fessions are essentially cumulative, so that it is 
easy for the jury to obey the court’s charge re- 
specting the limited effect of the confessions, it is 
not error to deny a severance. State v. Ordog ... 

Where it is essential to form his opinion a psychia- 
tric witness may testify about statements given to 
him by a co-defencant inculpating the defendant 

in other crimes, provided adequate limiting in- 
structions are given. State v. Ordog 

Subnormal mentality does not ipso facto make a 
confession involuntary so long as the subnormality 
had not deprived defendant of the capacity to un- 
derstand the meaning and effect of the confession. 
State v. Ordog 

No statute in this state makes narcotic addiction a 
penal offense, and a California statute to that effect 
has been held unconstitutional. Winbash v. Sills .. 

Absence of counsel or of affirmative advice as to 
right thereto at sentencing is not sufficient to in- 
validate conviction unless it appears on record that 
defendant expressly requested and was denied 
counsel. State v. Davis 

Constitutional right to assistance of counsel at plea 
and sentencing as declared in Escobedo.v. Illinois 
is not retroactive to conviction entered 16 years 
ago. State v. Davis 

Mere absence of counsel at plea and sentencing on 
non-capital offenses 16 years ago is not sufficient to 
invalidate convictions, it being presumed that de- 
fendant was advised of his right to counsel and 
waived same. State v. Davis 

The decisions in the Mapp, Russo and Escobedo cases 
are not to be applied retroactively. Wade v. Yeager 

Performance of Prosecutor’s duties must be accom- 
plished so that the public has a feeling and an un- 
derstanding that his objectives are completely di- 
vorced from self-interest. State v. Rosengard et al 

Inability of defendant to recall events surrounding 
alleged murder warrants granting pretrial discov- 
ery of grand jury testimony and statements taken 
by the prosecutor from persons other than the de- 
fendant. State v. Farmer 

A Vision Of Chaos: The ‘Pastoral Letter’ Of Chief 
Justice Weintraub, by J. L. Bernstein 

An indictment which charges defendant caused the 
death of a victim who died of fright during a 
robbery perpetrated by defendant adequately 
states the offense of felony murder. State v. Mc- 
Keiver 

Post-conviction relief will be denied where record 
discloses that defendant did not suffer any funda- 
mental unfairness from the receipt in evidence, 
without objection by his attorney, of defendant’s 
statement to the police. Thornton v. Yeager 

The denial of the aid of counsel to a defendant be- 
fore giving a statement to the police will not in- 
validate a conviction affirmed on appeal prior to 
the decision in Escobedo v. Illinois. Thornton v. 
Yeager 

The term “other firearm” as used in N.J.S. 2A:151-1, 
et seq., regulating the possession and sale of weap- 
ons, does not extend to the tear gas pen-gun here 
involved which is incapable of firing a projectile 
by means of an explosive charge. State v. Seng ... 

The sale of these tear gas pen-guns for defense of 
the person from attack or molestation on the 
streets falls within the exception of the stink 
bomb statute (N.J.S. 2A:144-1) and hence is not 
a misdemeanor. State v. Seng 

A separate charge on alibi need not be given in the 
absence of request for such instruction. State v. 
Peetros, et al 

It is not necessarily reversible error whenever the 
essence of a prior conviction is misstated by the 
Prosecutor to reflect a factual element involved 
in the case on hand. State v. Peetros, et al 

Pending further clarification of Escobedo from the 
U.S. Supreme Court. New Jersey courts are not 
bound to follow the broad view of Escobedo ex- 
pressed by the Third Circuit Court of Appeals in 
U.S. ex rel. Russo v. N.J. State v. Coleman 
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Criminal Law, Cont’d 
A private citizen may not use force to resist arrest 
by one he knows or has good reason to know is an 
authorized police officer engaged in the perform- 
ance of his duties, whether or not the arrest is 
illegal. State v. Koonce et al 
The common law rule re: resistance to illegal arrest is 
overruled prospectively. State v. Koonce, et al... 
The Right To Counsel At The Preliminary Hearing. . 
A guilty plea cannot be retracted on a habeas corpus 
application on the ground that it was inspired by 
an allegedly coerced confession. State v. Hum- 
phreys 
Where it appears in a post-conviction proceeding 
that the destruction of stenographic notes of mur- 
der trial, following the denial of indigent defend- 
ant’s petition for a free transcript and dismissal of 
his appeal, renders impossible a full and adequate 
review of the validity of the conviction, and par- 
ticularly of the voluntariness of purported confes- 
sion, a new trial must be allowed. State v. Welch .. 
It was error to charge the jury that N.J.S.A. 2A:138-1 
permits one found guilty of larceny could also be 
found guilty of receiving stolen goods upon proof 
of subsequent possession of the loot. State v. Fior- 
avanti 
The right to a speedy trial is the right to move for 
such a trial and to have the indictment dismissed 
if the State fails to prosecute it at the time fixed 
by the court. State v. Brockington 
A prisoner's application for trial of an outstanding 
indictment made under the Interstate Agreement 
on:Detainers must contply with the requirements 
for such applications set forth in the Agreement. 
State v. Brockington 
In a direct appeal from a conviction the rule that no 
comment may be made on defendant's failure to 
take the stand is applied retroactively. State v. 
Brockington 
Instructing a jury that an unlawful killing is pre- 
sumptively second degree murder is not prejudicial 
error. State v. Brown 
The constitutional bar to the introduction of illeg- 
ally seized evidence and the constitutional bar to 
comment on defendant's failure to testify do not 
apply retroactively in New Jersey. State v. Hall 
Whether inadequacy of trial counsel amounts to a 
constitutional ground for reversal of a conviction 
depends upon the magnitude of the errors commit- 
ted by him. State v. Hall 


CUSTODY 
That part of a foreign divorce decree awarding cus- 
tody of children is divisible from that part award- 

ing the divorce and is not entitled to ful! faith 
and credit. Salmon vy. Salmon 
Wife who fled this country with a child after filing 
for divorce and has remained in Iran despite court 
order to return the child, will not be awarded cus- 
tody of the child. Parivash v. Yousef 


DAMAGES 
The measure of damages against a manufacturer of 
defective merchandise is the difference between 
the price paid and the actual market value at the 
time plaintiff knew or should have known of the 
defect. Santor v. Karagheusian 
While the language of R.R. 4:31-1 may be permissive, 
decisional law mandates that all facets of a single 
dispute between parties be completely determined 
in one action. Falcone v. Middlesex Cty Med Soc.. 
A plaintiff is barred from seeking damages in a pro- 
ceeding based on the same set of facts on which he 
previously sued in an action in ] 


lieu of prerogative 
writ but failed to seek such damages. Falcone v. 
Middlesex Cty Med. Soc. 
A claim for monetary damages may be joined in 
proceedings in lieu of prerogative writs. Falcone 
v. Middlesex Cty Med. Soc. 
Where negligence causes fright from a reasonable 
fear of immediate persona! injury, which fright is 
adequately demonstrated to have resulted in sub- 
stantial injury or sickness, the injured person may 
recover for same though there was no physical 
npact if such injury or sickness would be proper 

its of damage had they occurred as a con- 
nee of direct physical injury. Falzone v. 





’. West Jersey 
Falzone v. Busch 


Seashore R.R. Co. overruled. 





DEATH ACTIONS 
Pennsylvania wrongful death statute creating action 
for death “occasioned by unlawful violence or 
negligence,’ does not encompass death resulting 
from breach of warranty, and Pennsylvania law 
does not permit recovery for death outside of 
Stmtete: Ost WV: BIARItOWOC ok os 5.5 ona svc cece weed 


DECLARATORY JUDGMENTS 
Judgment directing university to admit applicant 
who has since enrolled elsewhere will be pre- 
served for declaratory value to plaintiff should he 
submit application to do graduate work at the uni- 
versity. Kolbeck v. Kramer, et al 


DEEDS 
Grantor in deed will not be permitted to derogate 
from his own grant by doing anything on adjacent 
soil which will detroy object of grant. Palisades 

v. Brunetti 


DEFENSIVE DECLARATION i 
Publication made purely in response to prior pro- 
vocative libelous publication arising out of same 
transaction is privileged as a “defensive declara- 
tion,” where it did not contain more than fairly 
appropriate to meet prior libelous attack. State 
v. Browne : 


DEFICIENCY SUITS 
Debtor in deficiency suit on bond may challenge 
amount of deficiency by proof of fair market value, 
even though no objection was raised to foreclosure 
sale. McCloskey v. M. P. J. Co. 
Statute permitting debtor to prove fair market value 
in deficiency suit on bond applies regardless of who 
was purchaser at foreclosure sale. McCloskey v. 
Mm. 2B. J. he. 
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Court is bound by statute permitting debtor in de- 
ficiency suit on bond to prove fair market value 
notwithstanding lack of objection to foreclosure 
sale, even though such right does not exist for a 
mortgagor whose debt was evidenced by note. 
McCloskey v. M. P. J. Co. 


DEMAND FOR ADMISSIONS 
In a situation wherein defendants’ failure to make 
timely and proper answer to a demand for admis- 
sions would destroy their principle defense, the 
court should afford relief by granting an extension 

of time as it is expressly permitted to do in R.R. 
4:26-1. Kilmowich v. Kilmowich 


DESEGREGATION 
In a dispute involving the elimination of de facto 
segregation in the public schools, the Commission- 
er’s function is not simply to determine whether 
a local board's action was arbitrary or capricious or 
whether it was the result of bias or prejudize, rath- 
er he must make independent determinations, giv- 
ing due weight to the findings, actions and the 
measure of discretion vested below Booker v. 
Bd. of Ed. 
While the local board should exercise the choice in 
the first instance among various solutions pro- 
posed, when sufficiency of that choice is brought 
before the Commissioner he must affirmatively de- 
termine whether reasonably feasible steps to- 
wards desegregation are being taken in proper ful- 
fillment of State policy: if not he may remand the 
matter to the local board for further action or may 
prescribe a plan of his own. Booker v. Bd. of Ed. .. 
A substantial racial imbalance requires relief and 
this point may be well above 50% but well below 
the present 100% or nearly 100% standard. Booker 
ON Ny. sic Giare Hints cc teak wae a OS Ro erate 


DETENTION FOR INVESTIGATION 
Under New York law to detain and question a sus- 
pect is not to arrest him; therefore the same degree 
of evidence needed for an arrest is not required. 
REIRSON cng at sis send oranda eloanal an oe 
DIFFERENTIAL PAY 
Technicians who are full time employees of the State 
Defense Department are legally entitled to receive 
differential pay for the period when they were 
called to active service during the Berlin Crisis, 
but Sovereign Immunity prevents the Court from 
ordering payment. Amantia v. Cantwell 


DISABILITY BENEFITS 

A merchant seaman confined free of charge toa US. 
Public Health Service Hospital is, if otherwise 
qualified, entitled to payments under the Tempor- 
ary Disability Benefits Law. Thomas v. Bd. of Rev. 

The limitations provided by N.J.S.A. 43:21-30 as to 
no payments being required or permitted where 
“benefits are paid or payable” under other laws 
refer to and are limited to monetary payments. 
Thomas v. Bd. of Rev : 


DISCOVERY 
Discovery and pretrial procedures are designed to 
eliminate surprise by requiring disclosure of facts 
underlying claims or defenses. and concealment 
will not be tolerated. Caparella v. Bennett 
The doctrine of discovery in criminal proceedings is 
an expanding concept and should be encouraged 
whenever it does not unduly hamper the prosecu- 
tion. State v. Cook 


The State's psychiatric reports are not among those 
“written statements or confessions” precluded from 
discovery by R.R. 3:5-11. State v. Cook 
Since the source material for a will is not prepared 
in anticipation of litigation, it is not part of an at- 
torneys work product and. hence, is subject to 
discovery under R.R. 5:3-7. Re: Crook 
In action on windstorm policy. disclosure of plain- 
tiffs’ entire income tax returns not justified on 
mere possibility of finding admissions or inconsist- 
encies regarding nature and extent of claimed 
property damage loss. State v. Contursi 
has filed no tax 


Party's sworn statement that he 
return should be accepted unless there is substan- 
tial reason to disbelieve it. Ullmann v. Hartford .. 


Taxpayer is entitled to privacy of tax returns, and 
disclosure should not be ordered unless substantial 
purpose will be served. and never of entire return 
if partial disclosure will suffice. Ullmann v. Hart- 
FED io Gna AS eee oie oth WOR RSE ES erate 

Party seeking produ iction of income tax returns must 
show good cause, which is absent where informa- 
tion sought can easily be obtained through other 
means. Ulimann v. Bartiord |; .....0560506 000 00ers s 

Defendant must produce photographs taken by its 
insurance company’s investigator of accident scene 
shortly after accident, where scene has since been 
changed and witnesses do not now recall details 
thereof. McNeff v. Jos. L. Muscarelle Inc. 

Receiver’s contention that transcript of testimony 
taken in hearings before him regarding creditor's 
claim was privileged as work product is untenable 
on its face. Cederlund v. Hub Loan Co. 

Pretrial Discovery 

Inability of defendant to recall events surrounding 
alleged murder warrants granting pretrial discov- 
ery of grand jury testimony and statements taken 
by the prosecutor from persons other than the de- 
fendant. State v. Farmer 

Juvenile & Domestic Relations Court has no statutory 
or rule authority to order taking of depositions in 
support cases. Ames v. Ames 

Statute could not empower court to authorize taking 
of depositions, since that is matter of practice com- 
mitted by constitution solely to Supreme Court. 
Ames v. Ames .. 


DISORDERLY CONDUCT 
The offense of fighting (N.J.S.A. 2A:170-27) cannot 
be committed singly, but requires the participation 

of two or more persons jointly, and the partici- 
pants must be charged jointly where they can be 
identified and those not identifiable or known may 

be referred to as John Doe etc. State v. Jordan ... 
“Complaint” may be substituted for-“indictment” in 
applying R.R. 1:5-1(b) to a disorderly persons 
charge. State v. Jordan 
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DIVORCE 


Onanism constitutes extremely cruelty justifying a 
divorce. Av. A 
New York High Court Upholds Mexican Divorce 
Obtained After Personal Appearance 
A wife who has voluntarily left her husband is gen- 
erally not entitled to retroactive reimbursement 
for her support. Salmon v. Salmon 
A wife who has left New Jersey without her hus- 
band’s consent and without his having committed 
a marital offense cognizable here is not entitled to 
an award of alimony merely on the strength of a 
foreign court's granting of a divorce on grounds of 
extreme cruelty. Salmon v. Salmon 
That part of a foreign divorce decree awarding cus- 
tody of children is divisible from that part award- 
ing the divorce and is not entitled to full faith and 
credit. Salmon v. Salmon 
Wife who fled this country with a child after filing 
for divorce and has remained in Iran despite court 
order to return the child, will not be awarded 
custody of the child. Parivash v. Yousef 
New York City Bar Assn. Proposes Six New Grounds 
For Divorce 


EDUCATION 
Where State proves parent failed to cause child reg- 
ularly to attend public school, parent has burden 
of producing evidence of statutory exceptions that 
child received equivalent instruction in day school 
or elsewhere, but ultimate burden of persuasion as 
to exceptions remains with State. State v. Vaughn 
Matters of racial composition of local schools are 
school law controversies or disputes committed by 
statute to State Board and Commissioner of Educa- 
tion. State v. Vaughn 
That school may be segregated is not appropriate 
reason for failure to comply with compulsory 
school attendance laws. State v. Vaughn 
A contract made by a county board of education of a 
vocational school is not invalid because no appro- 
priation was made before the execution of the 
contract to cover the cost of the contract. Bd. of 
Ed. v. Finne 
County board of education of a vocational school 
may contract with an architect for professional 
services in connection with the construction of a 
particular school and his contract will be binding 
upon successor boards of education. Bd. of Ed. v. 
Finne 
Since applicant’s objection to vaccination is found 
to rest on religious principles, applicant was en- 
titled to admission to State University. Kolbeck 
v. Kramer et al 


ELECTIONS 
N.J.S. 40:69A-167.1, which provides that in first class 
cities operating under the Faulkner Act elected 
officers shall be registered voters of the municipal- 
ity for at least 2 years before election, is unconsti- 
tutional. Gangemi v. Rosengard 
Where neither candidate received a majority vote 
without counting illegal votes and the number of 
votes recorded exceeded the number of persons 
who signed the voting books and received voting 
authority, election properly set aside. Dorgan and 
CS ECS: See me iwaies oe nUre Nn ae Paper et aren neon irR amr racine 
The election laws are to be liberally construed to 
effectuate the legislative purpose of affording the 
electorate the maximum opportunity to vote on 
those whose names have been put forward by nom- 
ination. Re: P. Chirico etc. 
Where the public questions were marked both “Yes” 
and “No” but the squares opposite the candidates’ 
names were properly marked, the ballot is invalid 
only as to the public questions. Re: Application 
of Sadlon 
A write-in vote cannot be counted unless the voter 
not only writes or pastes in the condidate’s name 
but also makes a proper mark i.e. substantially a 
cross, plus, or check. Re: Keogh-Dwyer 
Amendment to Faulkner Act which would eliminate 
run-off elections in the existing nonpartisan plans 
of two municipalities while leaving undisturbed 
indistinguishable nonpartisan Faulkner Act pians 
in other municipalities is a special or local law. 


Batistich v. Brennan et a) oc. .sc0 5 ac kena vace se 
Failure of legislature to comply with N.J. Const. Art. 
4. sec. 7 in enacting a special or local law regulat- 
ing the internal affairs of municipalities invali- 
dates N.J.S.A. 40:69A-161.1. Batistich v. Brennan 
| i En spe ree amc RR era a nin, Meet uae wee ere 


The County Clerk has discretion in arranging the 
form of ballot to be used in general elections but 
that discretion must be utilized reasonably for the 
purpose of obtaining a ballot which will permit all 
the voters to express their will fully and as easily 
as circumstances will reasonably permit. Richard- 
son et al v. Caputo 

In preparing a ballot for a general election the 
County Clerk should assign a separate line to a 
party slate if that course is feasible and if in the 
context of the whole ballot it would afford all the 
voters a clearer opportunity to find the candidates 
of their choice. Richardson et al v. Caputo 

An election to fill a vacancy in the office of coun- 
cilman pursuant to N.J.S.A. 40:69A-114 is not a 
regular municipal election and is not subject to the 
runoff provisions governing such elections as set 
forth in NJ.S.A. 40:69A-160, 161. Seminara v. 
SoRETEURD SE PAO oo ise sa tie Sipe ed ae ea 

The fact that in some instances an election to fill a 
vacancy must occur at the time of the municipal 
election does not transform it into a regular elec- 
tion and subject to the statutes governing such 
an election. Seminara v. Smith and Stilwell 


ESCHEAT 


The title to real property held by one who dies 
without heirs vests in the State on the instant of 
death and becomes exempt fror: local property 
taxes at that time. Estate of Mills ............... 


ESTATES 
The presumption of fertility of a woman is not recog- 
nized as conclusive where there is evidence of a 
complete hysterectomy. Re: Will of Lattouf 
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ESTATE TAXES 
Where a will contained no directions as to payment 
of death taxes, a widow’s share of the residuary 
estate which qualified for the marital deduction 
is not subject to a proportionate share of the Fed- 
eral Estate Tax payable. Gessner v. Roberts .. 


ESTOPPEL 
Lessor’s prior liberal policy of lease renewals did not 
create a fixed right in lessee of perpetual renewals 
merely because lessee chose to rely upon it in plac- 
ing improvements on the premises. Brower v. 
Glen Wild 
Lessor’s prior liberty in approving ‘assignments does 
not preclude lessor’s exercise of the right under 
the lease to prohibit assignment without lessor’s 
approval. Brower v. Glen Wild 
Collateral estoppel binds only parties who have act- 
ually been adversaries with respect to an issue 
adjudicated in a prior proceeding; thus a judgment 
in a prior subrogation action for property damage 
is not available to establish liability in a subse- 
quent action for personal injuries arising out of 
the same events but involving different parties in 
interest. Reardon v. Allen v. Allen it See 


ETHICS } 
It is forbidden as contrary to the public interest for 
a municipal attorney to represent a land developer 
on projects in the same municipality even though 


the attorney does not advise either client with 
respect to matters concerning the other. In re: 
FA ay a eee ee ee IE: ACER ear eed! Raper a set eres 


Where a Prosecutor seeks to have indicted a holder 
of a public office of which he himself is the holder 
on leave of absence, he cannot personally act but 
must refer the matter initially to the Attorney 
General and his failure to do so necessitates dis- 
misal of indictment. State v. Rosengard et al 


ETHICS OPINIONS 
See Special Index on page sixteen 


EVIDENCE 
The mere fact an informer was present at the crime 
does not render the informer’s privilege inapplic- 
able, but is one fact to be considered in determin- 
ing whether disclosure of his identity should be 
nad. State v. Booker ‘ 
was proper to strike an expert's testimony where 
he does not reveal the underlying reasons for his 
ypinion. Newman v. Great American 
lo put a statement by one codefendant which incul- 
pates another before a jury without instructing the 
jury at any time as to its restrictions in effect, 
constitutes plain and reversible error. State v. 
Homer 
‘hile strict liability renders unnecessary any alle- 
gation of negligence, plaintiff must still prove the 
defect was unreasonably dangerous and proxi- 
mately caused the injury. Schipper v. Levitt 
arnicandro v. Lake Developers and Levy v. C. 
Young Construction Co. overruled at least to the 
extent that they apply to mass builder vendors. 
Schipper v. Levitt 
Held under facts of this case that. it was psychologic- 
ally impossible for a jury to follow courts limiting 
instruction that co-defendants’ statements were 
admitted only on issue on their individual guilt and 
to disregard them as to other defendants. State 
RUS RIMRD rn Oe 2 alia g oS Ge Rhee AO a wee HAN 
-fendant was not prejudiced by State’s reference to 
guilty pleas of other participants in crime where 
others testified fully that they and defendant had 
perpetrated crime. State v. Hodgson . 
if the parties to a voluntary transaction in agreeing 
upon the price as of the date of taking would con- 
sider the reasonable probability of a zoning amend- 
ment or the granting of a variance for a given use, 
such factors have a bearing on value. State v 
Speare ... 
Evidence of the alleged increased cost of providing 
sewers to the remaining land based upon the possi- 
bility that the neighboring municipal sewer system 
might some day be extended was properly excluded 
as pure speculation. State v .'Speare ; 
Where it was pure speculation whether certain con- 
struction on the remaining land would ever take 
place, evidence of such cost was properly excluded 
State v. Speare 
Where a contract for the sale of the remaining lands 
was dated February 1, but the record of the con- 
demnation trial which ended on January 23 con- 
tained no mention of any negotiations and there 
Was no application to delay the trial, that contract 
did not qualify as newly discovered evidence. State 
v. Speare 
While a price agreed upon prior to taxing in a bind- 
ing contract between the owner and purchaser, 
both acting in good faith. is evidential of fair mar- 
ket value, a contract negotiated 27 months after the 
taking and subject to a number of contingencies is 
not. State v. Speare 
The showing of the length and places of prior sen- 
tences and incarcerations, while it may go beyond 
the language of N.J.S.A. 2A:81-12, does not sup- 
port a claim of plain error. State v. Garvin 
Records of Prosecutor's Office are admissable under 
Uniform Business Records as Evidence Act, N.J. 
S.A. 2A:82-34 et seq. where otherwise competent. 
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RR aeS I Secs seeks fs bowie sha OE OE 
Under N.J.S.A. 2A:84A- 201 b) a communication by a 
client to an attorney who drafted the client's will 


is not privileged after the client’s death in a suit be- 
tween parties all of whom claim through the client. 
Re: Crook 
Since the source material for a will is not prepared 
in anticipation of litigation, it is not part of an 
attorneys work product and, hence. is subject to 
discovery under R.R. 5:3-7. Re: Crook .. 
Disclosure resulting from an inquiry to determine 
defendant's thesis in offering evidence does not 
infringe his option not to make an lpi state- 
ment. State v. Trantino 
It need not be demonstrated that | a witness cannot 
testify from memory in order for him to testify 
from notes under the doctrine of “past recollection 
recorded.” States v. Bindhammer 
It is not error for a judge to permit an admission 
against interest of an infant plaintiff to be present- 
ed to a jury while finding the same infant lacking 
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in the mental capacity and moral responsibility to 
be competent to testify at the same trial. Rolfe v. 
Olson 
If a ps sychiatrist upon examination of a defendant 
asks questions pcrtinent to the crime charged, the 
answers given are probative only as to the issue of 
insanity. State v. Whitlow 
An expert can render an opinion from a photograph 
just as he could from a hypothetical question stat- 
ing the facts which appeared in the photograph. 
Savoia v. F. W. Woolworth .. 
Where a photograph is probative of some material 
fact its admission will not be disturbed on appeal 
unless its capacity for prejudice plainly outweighs 
its probative force. State v. Hale 
Subnormal mentality does not ipso facto make a con- 
fession involuntary so long as the subnormality 
had not deprived defendant of the capacity to un- 
derstand the meaning and effect of the confession. 
State v. Ordog 
Where it is essential to form his opinion a psychiatric 
witness may testify about statements given to him 
by a codefendant inculpating the defendant in 
other crimes, provided adequate limiting instruc- 
tions are given. State v. Ordog .. 
Assembly Resolutions On Evidence Introduced 


EXPERTS 
An expert can render an opinion from a photograph 
just as he could from a hypothetical question stat- 

ing the facts which appeared in the photograph. 
Savoia v. F. W. Woolworth 
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Sussex County 
Schedule 
Bar Association of Union 
Schedule : 
Hudson County 
Schedule ; 
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Minimum Fees 


FEDERAL LIENS 
Alimony paid through the Probation Dept. is subject 
to levy by the I.R.S under a federal lien for taxes 
etc.. due from the wife. Campbell v. Campbell ... 
In enacting 26 U.S.C.A. 6321 to the effect that the 
government's lien within this section “shall not be 
valid as against any mortgagee,” principal, interest 
and costs were within the congressional contempla- 
tion. Equitable Life v. Bagin 
No decision of the U.S. Supreme Court indicates that 
the traditional and incidental allowances in fore- 
closure proceedings under R.R. 4:55-7(c) are not 
lawfully and justly entitled to the same priority 
as that afforded in the mortgage principal and in- 
terest. Equitable Life v. Bagin 
Under the Internal Revenue Code suits to enjoin 
federal tax liens are prohibited. Galenti v. US. .. 
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FEDERAL TORT CLAIMS ACT 
Claims by federal prison inmates based on negli- 
gence are within the Federal Tort Claims Act and 
are not barred by Sec. 4126 of Title 18 providing for 
compensation for inmates injured in work activity. 
Demko v. USS. : 0 PARES a ita Rios 
FIGHTING 
The offense of fighting (N.J.S.A. 2A:170-27) cannot 
be committed singly, but requires the participation 
of two or more persons jointly, and the participants 
must be charged jointly w here they can be identi- 
fied and those not identifiable or known may be 
referred to as John Doe etc. State v. Jordan . 


FISH AND GAME LAW 
One hunting on his own land is not exempt from the 
Fish and Game Laws except as to the necessity of 


obtaining a license. Dept. of Conservation v. Scipio 5 


Possession of an unlawful missile while hunting is 
sufficient to support conviction of violation of 
N.J.S.A. 23:4-13. and proof of intent to use such 
missiles is not required. Dept. of Conservation v. 
Scipio bate CR Tn Oe 4h a Se at nae She TE ee 

Conviction of violation of the Fish and Game Law 
requires only a preponderance of the evidence, not 

proof beyond a reasonable doubt. Dept. of Con- 
netvatian MP OMONRMIANA < 2. /ac'x aussi. cad oige eal carat eters 
Enforcement of the Fish and ‘Game Law is civil in 
nature rather than criminal or quasi-criminal in 
that violation calls for a penalty rather than a fine. 


Dept. of Conservation v. Scipio ........... 
FORECLOSURE 
Debtor in deficiency suit on bond may challenge 


amount of deficiency by proof of fair market value, 
even though no objection was raised to foreclosure 
sale. McCloskey v. M. P. J. Co. 
Statute permitting debtor to prove fair market value 
in deficiency suit on bond applies regardless of who 
was purchaser at foreclosure sale. McCloskey v. 
M,. P: J; Co. 
Court is bound by statute pe rmitting debtor in defic- 
iency suit on bond to prove fair market value not- 
withstanding lack of objection to foreclosure sale, 
even though such right does not exist for a mort- 
gagor whose debt was evidenced by note. McClos- 
key v. M. P. J. Co. : 
Even though not properly served in foreclosure ac- 
tion, second mortgagee is estopped from attacking 
in rem foreclosure default judgment and sheriff's 
sale to bona fide purchaser where mortgagee had 
timely notice of action and of sale and was guilty 
of laches. Heinzer v. Summit .. 
N.J.S. 2A:50-3 inapplicable to a case wherein the 
mortgage debt is evidenced by a note rather than 
a bond as specified in that statute. 79-83 13th Ave. 
Ltd. v. DeMarco 
A note mortgagor may obtain relief, including reduc- 
tion of the difference between the mortgage debt 
and the amount realized at the foreclosure sale, by 
the procedure of objection to that sale in the fore- 
closure action. 79-83 13th Ave. Ltd. v. De Marco .. 
A note mortgagor seeking deficiency relief should 
have to demonstrate his inability to pay the mort- 
gage debt and to show with precision the fair mar- 
ket value of the subject premises. 79-83 13th Ave. 
Ltd. v. Demarco et als 
No decision of the U.S. Supreme Court indicates that 
the traditional and incidental allowances in fore- 
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So 


closure proceedings under R.R. 4:55-7(c) are not 
lawfully and justly entitled to the same priority as 
that afforded to the mortgage principal and inter- 
est. Equitable Life v. Bagin 
In enacting 26 U.S.C.A. 6321 to the effect that the 
government's lien within this section “shall not be 
valid as against any mortgagee,” principal, interest 
and costs were within the congressional contem- 
plation. Equitable Life v. Bagin 
In determining priorities in a foreclosure proceeding 
there is no justification for distinguishing between 
legal fees as provided by R.R. 4:55-7(c) and other 
taxed costs. Equitable Life v. Bagin 


FORFEITURE 
A defendant acquitted of a gambling charge is en- 
titled to the return of monies seized in connection 
with the prosecution upon a showing of ownership, 
and need not relitigate the issue of the existence 

of a gambling operation in order to obtain the 
funds. State v. LaBella et al ... 


FORGERY 
At a trial for “uttering”, evidence that a check was 
forged justifies an inference that the party cashing 

it knew it was forged, in the absence of a satisfac- 
tory cnplanation, Site v. Sabo 


FRAUD 
Mortgage which in part was without consideration 
will be declared altogether fraudulent and void as 

to creditors. Ketcham v. Addonizio 


GIFTS 
An inter vivos gift is invalid in the absence of deliv- 
ery of the subject matter and donor’s stripping 
himself of control and dominion over it. Salmon 
v. Salmon 
Generally, a gift or bequest which does not change 
the nature of the trust, unreasonably enlarge its 
scope or thwart its purpose and in amount is in 
reasonable proportion to the requirements of the 
trust is within the authority to the trustees to ac- 
cept and apply. Donaldson v. Madison 


GOVERNMENT EMPLOYEES 
A strike by employees of a bi-state agency is illegal. 
Delaware v. International 
The Anti-Injunction Act has no application where 
the strike sought to be enjoined is against a state 
government agency. Delaware v. International ... 
The distinction between governmental and proprie- 
tary activities has no application to the policy pro- 
hibiting strikes by public employees. Delaware v. 
International 


GRAND JURY 
Inability of defendant to recall events surrounding 
alleged murder warrants granting pretrial dis- 
covery of grand jury testimony and statements 
taken by the prosecutor from persons other than 
the defendant. State v. Farmer : 


HABEAS CORPUS 
In absence of persuasive contrary evidence, it can 
be assumed that prisoners are aware of availability 
of appeal from conviction within stated time lim- 
itations. State v. Gaston 
Where defendant in habeas corpus proceeding com- 
plains of inadequate representation at trial, coun- 
sel should develop all material facts by usual 
question-and-answer procedure, rather than merely 
having defendant state complaints. State v. Gaston 
The sufficiency of the evidence before a State Grand 
Jury and the method of jury selection may not be 
attacked by habeas corpus in the Federal courts. 
Wade v. Yeager 


HOSPITALS 
Employees of non-profit hospitals have right to or- 
ganize and bargain collectively through unions re- 
garding wages, hours and employment conditions, 
but both hospital employers and employees must 
bargain in good faith including awareness of spec- 
ial public interest in enterprise. Johnson vy. Christ 
Hospital 
Question of non-profit hospital employees’ right to 
strike and whether, if right exists, courts may im- 
pose conditions thereon in view of unusual public 
interest involved, is reserved by court. Johnson v. 
Christ Hospital 


HUNTING 
Persons hunting on private hunting preserves must 
have a proper hunting license and may not use 
rifles. Cozy Pine v. Fish & Game Div. 
The Fish and Game Division may prohibit the im- 
portation and release of game on private hunting 
preserves where it would present a hazard to agri- 
culture or to the public. Cozy Pine v. Fish & Game 
Division 
HUSBAND AND WIFE 

An award of support and maintenance to a deserted 
wife may include the requirement that the hus- 
band keep her dwelling house in a reasonable state 
of repair. Wilson v. Wilson 
The Juvenile and Domestic Relations Court has ex- 
clusive jurisdiction over marital support claims 
arising under the Reciprocal Enforcement of Fam- 
ily Support Act. Bing v. Bing 
Ex parte divorce judgment destroys only the mar- 
riage and not the obligation to provide further 
support. Bing v. Bing 
Even though the husband is presumed to be the em- 
ployer of a domestic servant for purposes of the 
Workmen's Compensation Law, the wife is also 
immune from a separate negligence action. Hake 
v. Greenstein 
A wife who has voluntarily left her husband is gen- 
erally not entitled to retroactive reimbursement 
or her support. Salmon v. Salmon 
In all future actions the wife’s consortium claim 
may be prosecuted only if joined with the hus- 
band’s action. Ekalo v. Constructive 
A wife’s consortium claim may be added to any now 
pending husband's action if not itself barred by 
limitations. Ekalo v. Constructive 
A wife may assert a claim for loss of consortium 
resulting from a defendant’s negligence. Ekalo v. 
Constructive 
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IMMUNITY 
Public officials are immune from civil liability for 
negligent performance of or failure to perform dis- 
cretionary duties, at least in absence of malice. 
Traavis v. Pinto 
Employer’s compensation carrier which operated 
clinic was not entitled to statutory immunity from 
common law damage action for negligence in treat- 
ment of workman at clinic following compensable 
accident. Mager v. United Hospital 
Technicians who are full time employees of the State 
Defense Department are legally entitled to receive 
differential pay for the period when they were 
called to active service during the Berlin Crisis, but 
Sovereign Immunity prevents the Court from or- 
dering payment. Amantia v. Cantwell 


IMPEACHMENT 
The Impeachment Trial Of Judge William B. Har- 
ley, Jr. and John McCutcheon, by Hon. Mark A. 
Sullivan 


INCOME TAX 
Embezzled funds are income subject to income tax 
but failure to report same where embezzled before 
the James decision will not support criminal pro- 
secution. United States of America v. Pitoscia ... 


INCOME TAX RETURNS : 
In action on windstorm policy, disclosure of plain- 
tiffs’ entire income tax: returns not justified on 
mere possibility of finding admissions or incon- 
sistencies regarding nature and extent of claimed 
property damage loss. State v. Sontursi 
Party’s sworn statement that he has filed no tax re- 
turn should be accepted unless there is substantial 
reason to disbelieve it. Ullmann v. Hartford ...... 
Taxpayer is entitled to privacy of tax returns, and 
disclosure should not be ordered unless substantial 
purpose will be served, and never of entire return 
if partial disclosure will suffice. Ullman v. Hartford 
Party seeking production of income tax returns must 
show good cause, which is absent where informa- 
tion sought can easily be obtained through other 
means. Ullman v. Hartford 


INDEMNITY 
Indemnity Agreements, by Theodore W. Geiser ... 


INDICTMENTS 
Performance of Prosecutor’s duties must be accom- 
plished so that the public has a feeling and an un- 
derstanding that his objectives are completely div- 
orced from self-interest. State v. Rosengard et al .. 


INDIGENTS 
Where it appears in a post-conyiction proceeding 
that the destruction of stenographic notes of mur- 
der trial, following the denial of indigent defend- 
ant's petition for a free transcript and dismissal of 
his appeal, renders impossible a full and adequate 
review of the validity of the conviction, and par- 
ficularly of the voluntariness of purported confes- 
sion, a new trial must be allowed. State v. Welch. . 


INFANTS 
It is not error for a judge to permit an admission 
against interest of an infant plaintiff to be pre- 
sented to a jury while finding the same infant lack- 
ing in the mental capacity and moral responsibility 
to be competent to testify at the same trial. Rolfe 
SP RPEIOND 505 og es es ie ES oe iors Ree IE eee ae 
Child needs less maturity, training and judgment to 
foresee consequences of own acts and be guilty 
of primary negligence than to be guilty of contribu- 
tory negligence through failing to comprehend and 
avoid dangers created by others. Zuckerbrod v. 
Burch : 
Prior involvement in episodes of throwing things and 
striking children, instructions and punishments re- 
ceived and attitude and reactions thereto of both 
belligerence and apolegy. were sufficient to create 
jury question as to 5's year old’s capability to be 
culpably negligent. Zuckerbrod v. Burch 
Jury could find that every normal 5!'2 year old knows 
that object thrown in direction of another may 


strike and hurt the other, and that he must take 
care to avoid doing so. Zuckerbrod v. Burch ..... 
INFORMERS 


The mere fact an informer was present at the crime 
does not render the informer’s privilege inapplic- 
able. but is one fact to be considered in determin- 
ing whether disclosure of his identity should be 
had. State v. Booker 


INJUNCTIONS 
Preliminary 
plainant’s right thereto is, as a matter of law, 
settled. Magic Fingers v. Robins 
Neighbors may seek to enjoin the violation of a zon- 
ing ordinance although the appeal of a municipal 
penal action is pending in another court. Cahill 
PRN MSn IT INDEMRRINOER oo oc coc eioiwinis @ o.6 5 o BRS wee eee 
Under the Internal Revenue Code suits to enjoin col- 
lection of federal tax levies are prohibited. Gal- 
enti v. U:S. 
Interlocutory injunction to preserve subject matter of 
litigation need not be based on rights clear as 
matter of law, but such drastic remedy requires 
exercise of exacting judicial discretion. Pfaus v. 
Feder 
Court has power to grant interlocutory injunction to 
preserve subject matter of administrative proceed- 
ings in order to protect power to enforce adminis- 
trative order if one should be issued. Pfaus v. 
I Mc Soc ek ecto eb eA th ctu TE Rai nee 
Interlocutory injunction will not be granted where 
possibility of financial loss to defendant is very real 
and plaintiff as public official cannot be required to 
post bond to protect defendant from such loss. 
Pfaus v. Feder 


INSANITY 
The issue of legal insanity should be submitted to the 
jury whenever the defense asserts it if there is the 
slightest doubt whether the evidence supports it. 
State v. Trantino .... 

If a psychiatrist upon examination of a defendant 
asks questions pertinent to the crime charged, the 
answers given are probative only as to the issue 

of insanity. State v. Whitlow 


injunction must be denied where com- 
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It is not an infringement of an accused's right to 
counsel for the court to refuse to permit counsel’s 
presence at psychiatric examination conducted by 
a psychiatrist for the State. State v. Whitlow 
Where a defendant offers the defense of insanity and 
submits to an examination by a psychiatrist of his 
own choosing, it is not an infringement of his con- 
stitutional right against self-incrimination to order 
him to submit to a like examination by a psychia- 
trist for the State. State v. Whitlow 
The confession of an insane defendant is involuntary 
and inadmissible and a trial judge must consider 
proffered evidence on this issue at the hearing to 
determine voluntariness of his confession. State 
v. Aviles 
A determination at hearing by a trial judge that a 
confession was made while defendant was insane 
does not usurp the province of the jury as to the 
defense of insanity. State v. Aviles 
The degree of mental impairment which would ren- 
der a confession involuntary is not necessarily the 
same as would render a defendant insane under 
the M’Naghten Rule. State v. Aviles . 


INSTITUTIONS 
Both civil and criminal patients of charitable insti- 
tutions, including state hospitals, are liable for 
maintenance if financially able to pay. State v. 
LeVien 


INSURANCE 
In a suit on a policy covering damage by wind and ex- 
cluding water damage it was proper to refuse a 
charge which permitted recovery if the jury found 
that the damage had been caused by wind and 
water but wind was the dominant cause. Newman 
v. Great American 
A secondary insurer failing to give notice of suit or 
forward suit papers to the primary insurer is en- 
titled to neither indemnification nor contribution. 
Capece v. Allstate v. State Farm and U.S. F.&G... 
An insurer is under no duty to defend one under an 
omnibus clause where only the complaint of the 
injured party sets up responsibility and this re- 
sponsibility 1s refuted by all other parties in inter- 
est and by the facts and contentions before the 
court; Travelers v. TyMKOw .:¢ .6.02<62..05600se06- 
Where a conditional receipt is ambiguous, and the 
proposed insured has paid his premium in advance 
and been told by the insurance agent that he has 
interim coverage, interim coverage is effected. Al- 
MER SP ORORO MERE oo oui.oc coca cen cee ees 
Where insurance policy provides for coverage of 
newly acquired automobile, such coverage is auto- 
matic and is not forfeited by failure to notify the 
company of the acquisition during the policy per- 
iod or to pay additional premium. National v. Fal- 
ciani et al 
Clear, explicit and unambiguous language is required 
to nullify by an endorsement automatic coverage 
afforded by the rest of the policy. National v. Fal- 
ciani et al 
Insurer is not entitled to be subrogated to insured’s 
rights against tortfeasor in absence of specific pro- 
vision therefor in accidental injury policy provid- 
ing compensation for medical expenses according to 
schedule of amounts subject to maximum limita- 
tion; Fenster v; Old Security <..: oc sdcc 5s S55 ches 
Accident policy covering student while traveling 
home from school for a period of one hour “after 
the student is dismissed.” is not limited to hour 
after classes end, but extends to hour after school- 
sponsored extracurricular activities held after 
classes. Feaster v. Old Security ; 
The mere purchase of insurance by an auto’ dealer 
covering his interest and that of buyer does not 
require him to obtain a broker's or agent's license. 
Chippy’s v. Howell Ry 
Where an insurance company receives notice of an 
accident, it makes no difference who gives it and 
it is regarded as if given by or for all parties in 
interest. Monguso v. Pietrucha .. 
Where an insured claims the benefit of a notice 
given by another and was himself able to give 
earlier notice, a notice given by such other 33 days 
after the accident may not be timely, but where 
the insured was killed and no one had been ap- 
pointed to represent his estate. the notice given on 
the 33rd day was timely as to his estate and re- 
dounded to its benefit and the benefit of those 
claiming through it. Monguso v. Pietrucha 
The reliance on material representations which will 
serve to support an action for rescission of a policy 
by an insurer should such representations turn out 
to be false, must be reliance on the truth of those 
representations, not reliance on relief should they 
subsequently be revealed to be false. State Farm 
ete v. Wall & Phillips v. State Farm 
When an accident occurs involving an insured auto- 
mile. the liability insurance company is precluded. 
as against the innocent victims of the accident, 
from seeking rescission of the policy based on the 
insured’s misrepresentation as to his driving and 
accident record when the truth as to those repre- 
sentations might have been ascertained by request- 
ing an abstract of the insured’s driving record from 
the Division of Motor Vehicles before the policy 
was issued. State Farm etc. v. Wall & Philips v. 
State Farm 
Under the instant insurance policy covering a build- 
ing contractor's operations. but excluding coverage 
for independent contractors. the terms are broad 
enough to require the company to defend an action 
brought against the contractor: however. the ques- 
tion of indemnity awaits determination of the 
cause of the accident. Ohio v. Flanagin 
Where the insured is given the right under a life 
insurance policy to surrender the policy and accept 
its cash surrender value such right constitutes a 
continuing offer on the part of the insurance com- 
pany which. when accepted by the insured, fixes 
the rights of the parties without further action on 
the part of the Company. Bd of Trustees ete. v. 
Nationwide 
Where form of election to accept cash surrender 
value had to be signed by insured and beneficiary 
and policy had to be surrendered but at the time 
the signed election was delivered and the policy 
surendered to the insurer, the insured was dead, 
the face amount was due since the purported elec- 
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tion was based on a mutual mistake of fact and, 
hence, not valid. Bd. of Trustees etc. v. Nationwide 
The question of whether a physician receiving a 
$12,000 per year stipend to study psychiatry is 
gainfully employed under the terms of a disability 
policy is a question for the jury. Schuman v. Na- 
tional 
An answer false in the technical sense but true to the 
popular understanding of the question will not 
support a judgment of rescission of an insurance 
policy for material misrepresentation. Am Policy- 
holder's v. Portale 
One who becomes an insured under a policy by vir- 
tue of being entrusted with a car cannot recover 
from another insured under the same policy which 
contains a clause excluding “the insured” from 
coverage and a further clause specifying an ob- 
ligation to pay damages for “bodily injury sus- 
tained by other persons.” Capece v. Allstate v. 
PROS) SRE IIR, ois) ort Scan raisins Oren abate tau iaaate tao ls ete now ats 
An exclusion in a Homeowners Policy from liability 
“if benefits thereto are in whole or in part either 
payable or required to be provided under any 
workmen’s compensation ... law” is effective as 
to a domestic employee whether the insured em- 
ployer has workmen’s compensation insurance 
covering that employee or not. Gordon v. New 
LES TT SU a ene RAS Degen ee ord Seats Ween re Gren ceanye 


INTEREST 
Prejudgment Interest Awarded In Personal Injury 
Case. Ditskie v. National 

Interest on a condemnation award will not be al- 
lowed where appeal therefrom by property owners 
effectively interfered with condemnor’s taking 
possession. State v. Angleton 

Interest on a condemnation award ordinarily runs 
from the date the condemnor goes into possession. 
State v. Angleton 


INTERNATIONAL LAW 
End To Connally Amendment Urged At White 
BLOUSE ACORIETONCE o.oo 5a: ca tsinke cos Ob wis Skea Maree oe 
Report On World Conference On World Peace 
Through Law, by John Tomasin .......... 
JOINDER 
N.J.S.A. 2A:50-1 to 2A:50-51 bars joinder of action 
on a mortgage and bond only, and is inapplicable 
where the underlying debt is a note. Appell v. 
Reiner .. 
While the language of R. R. 4:31-1 may be permissive, 
decisional law mandates that all facets of a single 
dispute between parties be completely determined 
in one action. Falcone v. Middlesex Cty Med. Soc... 
A plaintiff is barred from seeking damages in a pro- 
ceeding based on the same set of facts on which he 
previously sued in an action in lieu of prerogative 
writ but failed to seek such damages. Falcone v. 
Middlesex Cty Med. Soc. 
A claim for monetary damages may be joined in pro- 
ceedings in lieu of prerogative writs. Falcone v 
Middlesex Cty Med Soc. 
The rule that one who has a claim for personal in- 
jury and property damage arising simultaneously 
is required to join both claims in one action does 
not apply where an insurance company has been 
subrogated to the property damage claim and has 
brought suit first. Reardon v. Conyers v. Allen ... 


JOINT TORTFEASORS CONTRIBUTION LAW 

Where plaintiff settles wit) one of several joint tort- 
feasors, verdict against remaining tortfeasors will 
be reduced pro rata regardless of amount of settle- 
ment. Theobald v. Angelos 

Where plaintiff settles with one who was not in fact 
a tortfeasor, sum received (not exceeding a pro 
rata share’ will be applied pro tanto in reduction 
of verdict against culpable parties. Theobald v. 
PRAGIOIOS, 5 S.s010s oo arcane rece na aan ee 

Where a claim for contribution is asserted by a ‘de- 
fendant in a tort action against any party. such 
claim may be submitted to the jury or fact finder 
for determination or, by agreement between coun- 
sel, it may be decided by the court on the basis of 
the jury verdict but where neither procedure is 
followed and the jury determines that there was 
joint negligence. a motion for order for contribu- 
tion should be granted in the absence of any per- 
sonal defense to the claim. Campbell v. Harris v. 
Kukowiec et al 


JUDGES 
The Duty of Judges. by Hon. Brockenbrough Lamb. . 
The National College of State Trial Judges. ‘Part of 

Report of the Joint Committee for the Effective 
Administration of Justice) 
Discipline of Judges. by Hon. Mark A. Sullivan .... 
Minimum Qualifications For Judges Set By New 
Worl: Mar GEeOuys - 6 oie x see es ek oa nds WO a 
Judicial Selection Commission Tabled By State Bar 
“Advice and Consent”. by Hon. Richard J. Hughes 
The Impeachment Trial Of Judge William B. Har- 
ley. Jr. and John McCutcheon, by Hon. Mark A. 
Sullivan 


JUDGMENTS 


Award For Future Loss 
Ditskie v. National 


JUDICIAL NOTICE 
Court properly took judicial notice of foreign law. 
even though not pleaded nor formal notice of 
reliance given. where party was on notice through 
briefs and otherwise of counsel's and court's reli- 
ance on foreign law and no objection was made 
thereto. Re: Estate of Damato 


JvURIES 
Six-Member Juries Advocated by N.Y. Senate Group 
A disappointed litigant shall not be allowed to con- 

duct unrestricted investigation of jurors. U.S. v. 
Provenzano 
Jurors are not to be examined as to their deliberations 
unless good cause for such examination be shown. 
State v. Hall 
Prospective jurors need not be totally ignorant of 
facts and issues. but are required only to be able 
to lay aside preconceived notions as to guilt or 
innocence and render verdict based on evidence. 
State v. Trantino 
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| JURISDICTION 


The Juvenile and Domestic Relations Court may base 
an award for support on the same obligations as 
are recognized by the Chancery Division of the 
Superior Court. Wilson v. Wilson 

The Juvenile and Domestic Relations Court has ex- 
clusive jurisdiction over marital support claims 
arising under the Reciprocal Enforcement of Fam- 
ily Support Act. Bing wv. Bing 

Federal vs. State Court Jurisdiction In Insolvency 
Proceedings. by Hon. James E. McCarty 

Charge of high misdemeanor is beyond magistrate’s 
jurisdiction and could not be downgraded without 
prosecutor’s consent. State v. States 

Even where complaint on its face is within magis- 
trates jurisdiction, any reasonable doubt whether 
magistrate should proceed with trial should be 
resolved by consultation with prosecutor. State 
v. States 

State courts have jurisdiction over patent ownership 
claims though they assert facts which if estab- 
lished could lead a federal court to invalidate a 
patent. Zemba v. Rodgers 

Since an approved agency is an arm of the Court, any 
fraud perpetrated on that agency is a fraud on the 
Court: hence there is jurisdiction of a petition to 
vacate judgment of adoption based thereon. Re: 
Adoption of O 

In personam jurisdiction may be obtainéd by mail 
over an intentional tortfeasor who was not a resi- 
dent of the state at the time of commission of the 
tort but had other contacts within the State where 
New Jersey is the forum conveniens. Carlin v. 
Schuler 
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The National Movement To Improve The Administra- 
tion Of Justice, by Glenn R. Winters 


.ABOR RELATIONS 


A state court has jurisdiction to remedy a breach of 
collective bargaining contract by _ injunction 
though the conduct may be an unfair labor prac- 
tice under the N.L.R.A., but since federal law gov- 
erns no injunction will issue unless there is vio- 
lence, or the like. Independent v. Socony 

Whether Buyer Of Business Must Deal With Prior 
Union Held Fact Question : 

En oyees of non-profit hospita Is have right to or- 

anize and bargain collectively through unions 
mee Me wages, hours and employment condi- 
tions, but both hospital employers and employees 
must bargain in good faith including awareness of 
special public interest in enterprise. Johnson v. 
Christ Hospital 

Juestion of non-profit hospital employees’ right to 
strike and whether. if right exists. courts may im- 
pose conditions thereon in view of unusual public 
interest involved, is reserved by court. Johnson 

Christ Hospital Pe et rey 
contravenes public policy to permit a local to 
picket an employer-barber for the purpose of co- 
ercing him into joining a hybrid union in which 
ne will be in a substantial minority and will lack 
any legally binding safeguards to insure his in- 
dependent rights. Lamena v. Camden Local =396 .. 

Peaceful picketing for an unlawful purpose may be 
enjoined without violating the Constitutional guar- 
antee of free speech. Delaware v. International .. 
e distinction between governmental and proprie- 
tary activities has no application to the policy pro- 
hibiting strikes by public employees. Delaware v. 
International 

The Anti-Injunction Act has no application where 

the strike sought to be enjoined is against a state 

governmental agency. Delaware v. International. . 

strike by employees of a bi-state agency is illegal. 

Delaware v: International ..........6..cc0e0c00e. 

everance pay claim is not arbit rable Ww where collec- 

tive bargaining agreement has no provision for 
such pay. Flintkote v. Textile 
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LANDLORD AND TENANT 


I 


Liability to the landlord of an assignee of a lease who 
assumes its obligations is based on the contract of 
assumption and cannot be terminated without the 
landiord’s consent. Packard-Bamberger v 

Liability of a non-assuming assignee of a lease rests 
upon privity of estate and further assignment by 
him destroys that privity and terminates his lia- 
bility. Packard-Bamberger v. Maloof 

Mere acceptance of an assignment of a lease is not an 
assumption of the obligations of the ease. Packard- 


Pamperver Vv. Malogt 2... ccc s ces ce cs os ause oe 
LARCENY 

It was error to charge the jury that N.J.S.A. 2A:139-1 

permits one found guilty of larceny to also be 

found guilty of receiving stolen goods upon proof 

of subsequent possession of the loot. State v. 


Fioravanti 


LAW LISTS 


Approved Law Lists . 


LEASES 


Lessor’s prior liberal policy of lease renewals dic not 
create a fixed right in lessee of perpetual renewals 


merely because lessee chose to rely upon it in 
placing improvements on the premises. Brower v. 
eM AU eee Gare arse sets ot en ees 
essor’s prior liberality in ‘approving assignments 


~ does not preclude lessor’s exercise of the right 
under the lease to prohibit assignments without 
lessor’s approval. Brower v. Glen Wild 
An option for renewal of a lease does not grant to 
the tenant the right of perpetual renewal unless 
the intention to create such a right is clearly and 
unequivocally expressed in the instrument. Brow- 
rv. Glen Wild 
Li ‘ability to the landlord of an assignee of a lease who 
assumes its obligations is based on the contract of 
assumption and cannot be terminated without the 
landlord’s consent. Packard-Bamberger v. Maloof 
Liability of a non-assuming assignee of a lease rests 
upon privity of estate and further assignment by 
him destroys that privity and terminates his lia- 
bility. Packard-Bamberger v. Maloof 
Mere signature following words “Above Assignment 
duly accepted” is insufficient to support summary 
judgment that signer thereby assumed obligations 
of lease assigned. Packard-Bamberger v. Maloof .. 
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Mere acceptance of an assignment of a lease is not 
an assumption of the obligations of the lease. Pack- 


ard-Bamberger v. Maloof .... 2... cccccssccssoces 
LEGISLATURE 
Achieving Fair Representation In New Jersey, by 
DAARIS Wm M oo einer hanks. vi aiik ane GORA ES 
Reapportionment In New Jersey: Recommendations 
And Supporting Statements ...................- 
LIBEL 


A motion for summary judgment based on the privi- 
lege of fair and accurate reporting and fair com- 
ment should not be granted if reasonable men 
could differ as to the fairness and accuracy of the 
reports or the fairness of the comments. Nusbaum 
Gi. TRGWAN te ON o6 Sos arg ce hea wage wee eas 

Publications dealing with political matters, public 
officers, and candidates are privileged so long as 
within bounds of fair comment and are not moti- 
vated by actual malice. State v. Browne ........ 

Requirement of showing “actual malice’’ imposes 
affirmative burden of proof upon public official or 
candidate, and such malice must be expressly al- 
leged in pleadings. State v. Browne 

Publication made purely in response to prior provoc- 
ative libelous publication arising out of same trans- 
action is privileged as a “defensive declaration,” 
where it did not contain more than fairly appro- 
priate to meet prior libelous attack. State v. Browne 


MAGISTRATES 
Charge of high misdemeanor is beyond magistrate’s 
jurisdiction and could not be downgraded without 
prosecutor's consent. State v. States 
Even where complaint on its face is within magis- 
trates jurisdiction, any reasonable doubt whether 


magistrate should proceed with trial should be 

resolved by consultation with prosecutor. State 

Mp Dre ire lis edie oa em ncn sane 
MALICE 


Requirement of showing “actual malice” imposes 
affirmative burden of proof upon public official or 
candidate, and such malice must be expressly al- 
leged in pleadings. State v. Browne 


“Malice” is merely wrongful act done intentionally 
without just cause or excuse, i.e., an absence of 
privilege. State v. Browne |... .<..65.c.0c-00e8 80: 

MALICIOUS PROSECUTION 
Action by attorney against former client under 


N.J.S.A. 2A:47A-1 for malicious prosecution of 
complaint before Ethics Committee can only be 
maintained where malice in fact is shown. Black 
v. Keoner 


MANUFACTURER'S LIABILITY 
If an article is defective and it proximately causes 
injury or damage to the ultimate consumer the 
manufacturer's negligence in making or handling 
the article is not required to support recovery. 
Santor v. Karagheusian ... 
Court Of Appeals Holds Manufacturer's Liability Is 
Jury Question. Guffie v. Erie 


MECHANICS LIEN 
The stop-notice statutory provisions contemplate no 
broader coverage than those pertaining to the 
mechanics lien. Chesebro-Whitman v. Edenboro .. 
The mechanics lien law cannot be construed to allow 
a lien for the mere renta! charge of equipment used 
in the erection of a building. Chesebro-Whitman 
v. Edenboro 
A provision in a building cont ract against the as- 
sertion of mechanic liens upon the property ap- 
plies to materialmen of a subcontractor who have 
notice of it. General Electric v. Sulzer & Co. 
Delivery of material before notice of intention is filed 
does not invalidate the lien as to materials deliv- 


ered after filing even if the contract is “entire.” 
General Blee. v: Sulzer: & CoO). ...0-csas ns caesawes 
A purchase money mortgage has priority over a 
mechanics lien even though the mechanics lien 
existed first. Amer. Lumber v. D.M., Inc. ....... 


A mechanics lien based on building materials fur- 
nished will attach to the building, but not the land, 
if the buyer fails to complete the purchase of the 








land:. Amer: Lumber v. D. Mu. Ine. 2 ..0.60<cee0 
MENTAL COMPETENCY 

An inmate confined to a mental institution pending 

recovery of his reason sufficient to stand trial is 


his effort to secure a 
State v. 


entitled to representation in 
new hearing on the issue of his sanity. 
Gerglich 
MENTAL INCOMPETENTS 
Both civil and criminal patients 


of charitable insti- 


tutions, including state hospitals, are liable for 
maintenance if financially able to pay. State v. 
ee Wg oh th ons ae odo siae cee pw aos a ed 


MILK CONTROL 
The minimum resale price order promulgated by 
the Director of the Office of Milk Industry is con- 


stitutional. Burlington v. Hoffman .............. 
MORTGAGES 
Mortgage which in part was without consideration 


will be declared altogether fraudulent and void as 
to creditors. Ketcham v. Addonizio 
Judgment creditor who purchases debtor’s interest in 
real estate at sheriff's sale subject to announced 
mortgage may nevertheless set mortgage aside 
where fraudulent as to creditors. Ketcham v. Ad- 
donizio 
N.J.S.A. 2A:50-1 to 2A:50-51 bars joinder of action 
on a mortgage and bond only, and is inapplicable 
where the underlying debt is a note. Appell v. 
Reiner 
N.J.S. 2A:50-3 is inapplicable to a case wherein the 
mortgage debt is evidenced by a note rather than 
a bond as specified in that statute. 79-83 13th Ave. 
Riek i Rs ks. wis 200 eee eee ee ee 
A note mortgagor may obtain relief. including re- 
duction of the difference between the mortgage 
debt and the amount realized at the foreclosure 
_sale by the procedure of objection to that sale in 
the foreclosure action. 79-83 13th Ave. Ltd v. 
a ae er re iret cielnnnces hn 
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A note mortgagor seeking deficiency relief should 
have to demonstrate his inability to pay the mort- 
gage debt and to show with precision the fair mar- 
ket value of the subject premises. 79-83 13th Ave. 
Ltd v. DeMarco 


— 
MOTION TO SUPRESS 


The trial court shduld permit presentation of all rele- 
vant evidence on a motion to suppress so that the 
record may be complete if appellate review is had. 
State v. Hope 


MOTOR VEHICLES 


Statutory limitation of distance to 2 miles that law 
enforcement officer may require truck driver to 
drive truck for purposes of submitt.ng to weighing 
at “public” scales does not apply to State owned 
scale not maintained for hire. State v. Genser ... 

Regulations Issued By Division Of Motor Vehicles .. 

The Director of Motor Vehicles has authority under 
N.J.S.A. 39:5-30.1 to revoke a driver’s license for a 
Connecticut conviction of negligent homicide. Far- 
rell v. Strelecki 

Driver involved in accident must identify himself 
forthwith to police officer, in absence of a witness, 
even if no officer is present at the accident scene, 
and impossibility or impracticability of contacting 
police officer does not necessarily relieve driver of 
obligation. State v. Gill 

Lapse of six hours befere driver reported accident 
violated statute, since opportunity for material 
change in circumstances at scene and in driver’s 
physical and mental condition could impede or 
frustrate fair and adequate police investigation. 
State v. Gill 


MUNICIPAL LAW 


Under municipal-manager form of government, pow- 
er of appointment rests in city manager except 
where expressly delegated by statute to city coun- 
cil. Mingham v. Clifton 

Under Municipal manager form of government, pow- 
er of appointment of municipality’s representative 
to regional water commission rests in city manager, 
and appointment by council is void. Bingham v. 
Clifton 

The illegal erection of a one way street sign, which 
only caused some people not to park in rear of 
plaintiff's restaurant is not active wrongdoing so as 
to permit damages against a municipality. DeCarlo 
v. Cliffside Park 

Since the general licensing power under NJ.S.A. 
40:48-2 must be limited to actual cost of regulation, 
an ordinance requiring a license fee for apartment 
houses intended as a revenue measure is invalid, 
and they may not be licensed under N.J.S.A. 40:52-1 
as they are not within the categories covered there- 
under. Boulevard v. Hasbrouck Heights 

Absent a reservation, a municipality may not arbi- 
trarily reject all bids, but must award the contract 
to the lowest bidder unless in good faith it deter- 
mines, after a hearing, that he is not responsible 
and the failure to act with diligence in holding such 
a hearing may indicate lack of good faith. Poling 
Wa THUAN. c- sca ccc we cee hae La ed 

Common law doctrine against dual office holding 
does not preclude council presijent who by statute 
becomes acting mayor upon resignation of elected 
mayor from exercising powers and duties of both 
offices. Heller v. Ticknor 

N.J.S. 40:69A-167.1, which provides ‘that in ‘first class 
cities op-rating under the Faulkner Act elected 
officers shall be registered voters of the munici- 
pality for at least 2 years before election, is un- 
constitutional. Gangemi v. Rosengard 

In acting as mayor. the president of the Common 
Council does not assume the office of mayor, but 
merely exercises the functions of such office in 
addition to his regular councilmanic powers and 
duties. Heller v. Ticknor 

A municipality may validly restrict ‘the dumping of 
garbage within its borders to garbage originating 
with its citizens, and prohibit the dumping of 
garbage originating outside its borders. Shaw v. 
Byram 

Although municipality may not contract away leg- 
islative or governmental powers, it cannot escape 
legally incurred obligation under guise of exer- 
cising police power. Palisades v. Brunetti . 

In vacating streets. municipality has power and 
sometimes duty to condition vacation in order to 
assure that land will be employed for public in- 
terest. Palisades v. Brunetti 

Conviction for violation of ordinance regulating 
house to house canvassing affirmed where attack 
was based on assumption ordinance applied not- 
withstanding householder invited salesman, mun- 
icipality conceded it did not apply in such situa- 
tion and defendant conceded he had no invitation 
or appointment. Clifton v. Weber 

The Public Utility Commission cannot charge back 
to cities the cost of auditing and examining the 
annual reports of municipally-owned water utili- 
ties. Statc v. Newark 

Fundamental fairness demands that an action by a 
Planning Board which affects the rights of ad- 
joining landowners cannot be binding absent ap- 
propriate notice to the affected parties and the op- 
portunity for them to be heard. Highpoint v. 
ERC 5 os eicoe oka ees 

Any municipality may in good faith abolish an office 
or position not required by statute where need 
therefor no longer exists, in order to promote ef- 
ficiency or effect economy, and this power is ex- 
pressly confirmed by the Faulkner Act. McCartney 
v. Franco 

Under N.J.S.A. 40:79-1 et seq. a City Manager may 
also hold the offices of City Engineer and Director 
of Public Works. Marini v. Holster 

The statutory immunity of municipalities and coun- 
ties from tort liability allows of no distinction be- 
tween active wrongdoing and other bases of liabil- 
ity. Zapf v. Middlesex 

Where the immunity of municipalities and counties 
is statutory, the procurement of liability insurance 
in no way effects that immunity. Zapf v. Middlesex 
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Municipal Law, ‘Cont'd 
Faulkner Act amendment excepting Mayor-Council 
Plans A and D municipalities from majority vote 
and run-off provisions is unconstitutional since 
there are no substantial differences justifying 
treatment different from municipalities operating 
under other plans which are subject to such pro- 
visions. Batistich v. Brennan 


A municipal accountant retained by a municipality 
pursuant to N.J.S.A. 40A:5-4 to conduct an annual 
audit is an independent contractor rather than a 
public officer. State v. Indelicato 

An agreement, authorized by law, between the gov- 
ernment and third parties, expressly stipulating 
and describing the duties and fixing the compensa- 
tion, does not create an office. State v. Indelicato .. 

A municipally operated utility must be judged in ac- 
cordance with standards applicable to a private 
company in determining whether an allowance it 
offers is discriminatory. Rossi v. Vineland 

If a new assessment for benefits is less than the 
amount theretofore paid, the difference is to be 
refunded to the owner and where the court deter- 
mines that no assessment can be made, the full 
-amount is to be refunded. Kastens v. Town of 
W. N.Y. 

Where an assessment for benefits incident to a local 
improvement is set aside, but the improvement has 
actually been made in the manner provided by law, 
it becomes the duty of the officer or board charged 
with the obligation of making assessments for bene- 
fits to make a new assessment. Kasten v. Town of 
W. N.Y. 

For a special assessment to be levied it is enough that 
the land be in the vicinity of the local improve- 
ment and be benefited thereby. Gabriel v. Paramus 

Although a public improvement may be of general 
benefit to the municipality at large, it does not 
negate the existence of special benefits to individ- 
ual property. Gabriel v. Paremus 

A governing board or body has inherent power to 
suspend a public officer indicted for malfeasance 
in office. Romanowski v. Bd of Ed of J.C. 


Amendment to Faulkner Act which would eliminate 
run-off elections in the existing non-partisan plans 
of two municipalities’ while leaving undisturbed 
indistinguishable non-partisan Faulkner Act plans 
in other municipalities is a special or local law. 
Batistich v. Brennan et al 

Failure of legislature to comply with N.J. Const. Art. 
4. sec. 7 in enacting a special or local law regulat- 
ing the internal affairs of municipalities invalidates 
N.J.S.A. 40:69A-161.1. Batistich v. Brennan et al .. 

Municipal contract will not be construed to waive or 
surrender right of municipal corporation to act 
freely as to revenues unless intention and power 
to do so clearly appear. Curtiss — v. Passaic 
Valley ‘ 

While a non- stale er cone no ind status to challenge 
the legality of specifications in an advertisement 
for a municipal contract. a low bidder has status 
to challenge an award to a higher bidder, regard- 
less of whether or not he is a taxpayer. Turco v. 
Orange et al 


hibiee: ona sninselie 


The legal standing of a low 
contract to challenge an award to a higher bidder 
rests on his own entitlcment to that contract. Turco 
v. Crange.et al : ; Likkh Soke eS 
One m.embcr of a municipal governing body may be 


appointed a member of a local Housing Authority. 
O'Keefe v. Dunn 


Act a ] May or has the power to 


Under the Faulkner 
veto ordinances but not resolutions. O'Keefe v. 
IONE hares asco chested os ipln the k Be Hus ainhere ew siemens Gel oleh 
An ordinance requiring an installer of a sewerage 


system to post a bond to secure the system's per- 
formance for one year is beyond the terms of the 
Realty Improvement Sewerage and Facilities Act. 
Itzen & Robertson, Inc. v. Bd. of Health . 
An absolute prohibition of junkyards by a regulatory 
not zoning) ordinance, where no regulation is in- 
\ ed, is an invalid exercise of the police power. 
Andover Twp. v. Lake . 
Building cod® provision limiting issuance of build- 
ing permits to not more than i0 at one time to de- 
veloper is arbitrary and unreasonable and beyond 
municipality's power. U.S. Home & Dev. Corp. v. 
LaMura 
Where applicant’ s 


plans and specifications meet 
building code and zoning ordinance requirements, 
building inspector cannot deny building permit 
solely on orders from municipal governing body. 
U.S. Home & Dev. Corp. v. LaMura ............. 
Alleged invalidity of subdivision approval is 
ground for denial of building permit. since ap- 
proval is presumed valid until rescinded by proper 
authority upon notice and hearing to affected per- 
sons. U.S. Home & Dev. Corp. v. LaMura 
Implication of Municipal Planning Act is that upon 
grant: of final approval of subdivision, developer 
is prima facie entitled to building permits for all 
lots involved, regardless of how many U.S. Home 
& Dev. Corp. v. LaMura 
Party who attacks approval of subdivision plan on 
ground that some lots did not conform to minimum 
frontage requirements has burden of proving that 
such lots were not of such odd shape as to be 
within exceptions to frontage requirements. U.S. 
Home & Dev. Corp. v. LaMura 
Planning board is not authorized to make approval 
by utilities authority of specific water and sewer- 
age plans a condition precedent to preliminary 
approval of subdivision. U.S. Home & Dev. Corp 
Se MINOR 3 oo org al bch Site etic mati <i align hy ane 
County Board of Taxation has independent duty to 
formulate equalization table. and may not accept 
table prepared by Director of Division of Taxa- 
tion for school-aid purposes in face of adequate 
evidence that latter is incorrect, even though mun- 
icipality was barred from directly challenging Di- 
rector’s table. E. Windsor v. Div. of Tax Appeals .. 
Statutory review by Division of Taxation of County 
Board's equalization table is de novo, and appel- 
lant municipality has standing to present new 
proofs or raise new issues before Division. E. Wind- 
sor v. Div of Tax Appeals 
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Where bidder at sale of City property gave check 
which was honored on presentment, but drawn and 
delivered when his account contained insufficient 
funds, there was a technical defect in compliance 
with requirement that deposit be paid at time of 
sale, but the City could waive same as a minor 
variation. Kensil v. Ocean City 


MURDER 
Instructing a jury that an unlawful killing is pre- 
sumptively second degree murder is not prejudi- 
cial error. State v. Brown 


NARCOTICS DRUG ACT 
The procedure outlined in N.J.S.A. 2A:85-13 should 
apply to the sentencing of a multiple offender un- 
der the Act. State v. Tyler 
Where indictment failed to allege all of defendant’s 
prior narcotics convictions upon which reliance 
was placed at sentencing but defendant was given 
reasonable notice and full opportunity to be heard 
and never denied the convictions, his sentence as a 
recidivist was valid. State v. Tyler . 


NEGLIGENCE 
A charge to the effect that if the plaintiff by a reason- 
able use of her faculties would have observed the 
condition which caused her injuries the jury must 
find for the defendant is erroneous-—the jury must 
consider plaintiff's actions in their totality. Bates 
etc. v. Valley Fair ..... 
Dissenting opinion would apply ‘doctrine of res ipsa 
loquitur in rear end collision case where defendant 
followed closely upon plaintiff's vehicle but major- 
ity finds negligence purely fact question for jury. 
Ardis & Elle v. Reed . 
A mass builder vendor may be held liable under neg- 
ligence principles or breach of warranty without 
regard to privity and although the defect is patent. 
Schipper v. Levitt 
The obviousness of a dangerous condition will pre- 
clude liability only if that obviousness justifies the 
conclusion that it is not unreasonably dangerous: 
otherwise it is simply a factor on the issue of neg- 
ligence. Schipper v. Levitt 
While strict liability renders unnecessary any allega- 
tion of negligence, plaintiff must still prove the 
defect was unreasonably dangerous and _ proxi- 
mately caused the injury. Schipper v. Levitt 
Sarnicandro v. Lake Developers and Levy v. C. 
Young Construction Co. overruled at least to the 
extent that they apply to mass builder vendors. 
Schipper v. Levitt .. 
Even though the husband is ‘presumed to be the em- 
ployer of a domestic servant for purposes of the 
Workmen's Compensation Law, the wife is also 
immune from a separate negligence action. Hake 
v. Greenstein 
It was plain error to charge a jury that plaintiff's 
decedent was presumed to have been acting with 
due care at the time the accident occurred. Jurman 
NRO ns haar Oiatacd Mees ER OE 
In an ordinary negligence case jury should not be 
charged that there is a presumption against negli- 
gence and contributory negligence. Jurman v. 
Braer 
It is error to charge that ‘driver approaching an in- 
tersection is under a duty to maintain a continu- 
ing observation for vehicles approaching the in- 
tersection. Jurman v. Braer 
The statutory immunity of municipalities and coun- 


ties from tort liability allows of no distinction 
between active wrongdoing and other bases of 
liability. Zapf v. Middlesex : 

Where the immunity of municipalities and counties 
is statutory. the procurement of liability insur- 
ance in no way effects that immunity. Zapf v. 
RNR x rcs ce e kyoco aioe aha nicest a tee orea a ere 


Child needs less maturity, training ‘and judgment to 
foresee consequences of own acts and be guilty of 
primary negligence than to be guilty of contribu- 
tory negligence through failing to comprehend and 


avoid dangers created by others. Zuckerbrod v. 
RR Ant ok od cuties ste ee Oks ha ees ae ees 
Prior involvement in episodes of throwing things 


and striking children, instructions and punish- 
ments received and attitude and reactions thereto 
of both belligerence and apology. were sufficient 
to create jury question as to 5!2 year old's capacity 
to be culpably negligent. Zuckerbrod v. Burch 
Jury could find that every normal 5!2 year old knows 
that object thrown in direction of another may 
strike and hurt the other, and that he must take 
care to avoid doing so. Zuckerbrod v. Burch 
Public Housing Authority held liable to infant in- 
jured by a stone thrown by another child on its 
playground where it should have had notice of 
prior stone throwing by children and failed to 
take steps to prevent such stone throwing. Mayer 
v. Housing Auth. 
Since passage of the Married Women’s Act, the wife 
has been regarded as a separate individual whose 
negligence is no more to be charged against her 
husband than is that of any other person. Savoia 
7. OW DOLE 55 os cee eas 
Where a foreign substance w which causes injury to. a 
business invitee is on the premises due to the neg- 
ligence of the proprietor or his servants, it is not 
necessary to establish their knowledge, actual or 
constructive, of the presence thereof. Page v. Foltis 
Where plaintiffs request instruction on concurrent 
negligence and proofs would permit jury finding 
that accident was caused by concurrent negligence 
of defendant and third party, failure to so charge is 
substantial error ne new trial. Post v. Man- 
itowoc 5 uate selec oe loan Caralinl asfoaias Gir uae enene eee tee eemmat 
Employer's compensation carrier which operated 
clinic was not entitled to statutory immunity from 
common law damage action for negligence in 
treatment of workman at clinic following com- 
pensable accident. Mager v. United Hospital .... 
Court Of Appeals Holds Manufacturer's Liability Is 
Jury Question. Guffie v. Erie 
Contributory negligence may be a defense to an ac- 
tion based on strict liability in tort where the 
plaintiff has discovered the defect and the danger 
and has proceeded nevertheless to use the product. 
Cintrone v. Hertz 
The lessor of a motor vehicle is strictly liable in tort 
throughout the entire period of the lease for in- 
juries resulting from defects in the leased vehicle. 
Cintrone v. Hertz 
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Products Liability and the Choice of Law 
Where negligence causes fright from a reasonable 
fear of immediate personal injury, which fright is 
adequately demonstrated to have resulted in sub- 
stantial injury or sickness, the injured person may 
recover for same though there was no physical 
impact if such injury or sickness would be proper 
elements of damage had they occurred as a conse- 
quence of direct physical injury. Falzone v. Busch 
Ward v. West Jersey Seashore R.R. Co. overruled. 
Falzone v. Busch 
Where there is undue delay in notifying defendant of 
claim for injury from fright without impact it is 
appropriate for court to charge such delay may 
weigh heavily in determining truth of plaintiff's 
claim: -Falzone.-v. Saaseh «oo. 625 65s nis 62s esinwd 0 
Loss Of Consciousness Not ‘Act Of God’. Court Ex- 
plains Distinction and Applicable Rules. Freifield 
v. Hennessy 
In all future actions the wife’s consortium claim may 
be prosecuted only if joined with the husband’s 
action. Ekalo v. Constructive 
A wife's consortium claim may be added to any now 
pending husband's action if not itself barred by lim- 
itations. Ekalo v. Constructive 
A wife may assert a claim for loss of consortium 
resulting from a defendant’s negligence. Ekalo v. 
Constructive bap aires tras 


NEW TRIAL 

New trial will not be allowed on basis of claimed 
jury bias unless there is convincing corroboration 
thereof. U.S. v. Provenzano 

A motion to set aside a verdict as against the weight 
of the evidence will be denied where reasonable 
minds might accept the evidence as adequate to 
support the verdict. Aiello v. Myzie 

A motion for a new trial on the ground of newly 
discovered evidence will not be granted where 
the new evidence is simply that the prognosis test- 
ified to by plaintiff's doctor proved incorrect. Aiello 
v. Myzie 

The first duty of a judge on a motion for new trial 
on the basis of recantation of the testimony of a 
witness is to determine whether such recantation 
is believable. State v. Puchalski 

Upon a motion for a new trial, if additur is awarded. 
an order in the increased amount must be entered 
to avoid denying relief to plaintiff from an inade- 
quate verdict should he decline the raised figure. 
Bitting v. Willett Aire Rare me 


NOTARIES PUBLIC 
Notary public is public officer whose private em- 
ployer is not liable for notary’s negligence in per- 
formance of official duties unconnected with em- 
loyer’s functions or interest, even though such 
duties may incidentally benefit employer by ac- 
comodating latter’s customers. Comm. Union Inc. 
v. Aitken 


NOTICE 
The notice provisions of N.J.S.A. 46:30-55, 75 have no 
application in actions against a manufacturer. San- 

tor v. Karagheusian 


NURSING HOMES 
A privately owned nursing home is authorized in a 
residence district under the provision of a zoning 
ordinance permitting therein the construction and 


use of “boarding houses, hotels and eleemosynary 
institutions... P.D.M.C. Construction Corp. ...... 
OBSCENITY 
The Supreme Court And ene: by Rev. John 


J. Regan, C.M. 


OLD AGE ASSISTANCE 
A child financially able to contribute to parents’ 
support may be compelled to do so notwithstanding 
the refusal by the parent of the child's offer to 
support in kind in reasonably suitable quarters. 
Monmouth vy. Coward piteeroreecrets 


ORDINANCES 
Even though the language was not explicit, ordinance 
was legally sufficient to accomplish result which 
wag manifestly intended by municipal council. 
McCartney v. Franco i 
One who attacks ordinance valid on its face and 
enacted under lawful authority has burden of 
showing it to be invalid or unreasonable and arbi- 
trary. Zakutansky v. Bayonne 
So long as ordinance is motivated by public welfare 
and is not tainted with fraud or clear perversion 
of power, courts may not intervene. Zakutansky 
v. Bayonne 


PARENT AND CHILD 
A child financially able to contribute to parents’ 
support may be compelled to do so notwithstanding 
the refusal by the parent of the child’s offer to 
support in kind in reasonably suitable quarters. 
Monmouth v. Coward 
California may not maintain an action against a New 
Jersey resident to compel him to contribute to the 
support of his incompetent son who is maintained 
in a California institution for the insane. California 
v. Judd 
Husband must continue to contribute at least nom- 
inally to the support of his child despite conduct of 
his wife in remaining in Iran with the child in vio- 
lation of court order to return the child. Parivash 
v. Yousef 
Law recognizes no distinction between natural par- 
ent-child relationship and adoptive one. Adoption 


PARK LANDS 
Public right in dedicated park lands may be vacated 
pursuant to R.S. 40:60-32. Zakutansky v. Bayonne 
Under statute permitting sale of park lands if re- 
claimed lands are substituted, city may use excess 
dedicated reclaimed lands as credit or offset against 
subsequent sales. Zakutansky v. Bayonne 


PAROLE 
The Parole Board is a creature of “he Legislature and 
its authority is limited by the grant given it by 
legislative enactment. Winbash v. Sills 
R.S. 30:4-123.43 provides for parole to a Federal hos- 
pital of one imprisoned as a narcotics addict and 

is not applicable to one convicted for possession of 
narcotics though he may in fact be an addict. Win- 
bash v. Sills 
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- PARTNERSHIPS 


Statutory presumption that property purchased with 
partnership funds is partnership property is re- 
buttable, and should be applied with caution where 
partners assert it against themselves as individuals 
in order to bring property within coverage of in- 
surance policy insuring partnership only. Kook v. 
American 
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Unauthorized Practice And The Modern Patent At- 
torney Reviewed In Light Of The Sperry Decision, 
by F. Trowbridge vom Baur 
of G. 


PATENTS 
State courts have jurisdiction over patent ownership 
claims though they assert facts which if established 
could lead a federal court to invalidate a patent. 
Zemba v. Rodgers 
No representation of inventorship may fairly be said 
to attach to matters of process and use set forth 
in the specification but not in the patent claim it- 
self. Misani v. Ortho 
Disclosure by prior art of the separate elements of a 
patented device does not necessarily negative in- 
vention. Schmidlinger v. Welsh 


PAYMENT 
A check is not payment until presented and paid, 
unless the parties agree otherwise. Dictum in 
Hayes v. Federal shipbuilding & Dry Dock Co. 
superseded. Kensil v. Ocean City 


PENSIONS 
For the purposes of the Public Employees’ Retire- 
ment System, court reporters must be deemed em- 
ployees of one employer — The State of New Jer- 
sey. Bd of Trustees v. Warren 


PERPETUITIES 
Testamentary trust giving decedent's grandchilden a 
share in income upon death of either or both par- 
ents, which was unlimited in time, and which also 
gave grandchildren absolute power of disposal over 
proportionate share in income, which power could 
be exercised during their lifetime, construed to 
pass absolute ownership and class of grandchildren 
closed when one parent became incapable of bear- 
ing children. In Re: Estate of Ransom ........... 
The presumption that a person is always capable of 
having children is not irrebuttable; when the proofs 
show clearly and convincingly that the female 
uterus has become atrophied or that many years 
have elapsed since the last menstruation, the pre- 


sumption of further fertility is overcome. In Re: 

DUANE: Of ANG OI ooiisiik cass ios ce vancecieevesaes 
PHYSICIANS 

Medical-Legal Cooperation Agreement Between 


Morris County Bar Association And Morris County 
Medical Society 


PLANNING BOARDS 
Fundamental fairness demands that an action by a 
Planning Board which affects the rights of ad- 
joining landowners cannot be binding absent ap- 
propriate notice to the affected parties and the op- 
portunity for them to be heard. Highpoint v. 
Bloomfield 


PLEADING 
f the complaint and accompanying affidavits make 
out prima facie proof justifying the issuance of a 
writ of attachment although the complaint standing 
alone is defective, the writ should issue and the 
complaint should be permitted to be amended. 
Allied v. Steel .............. 


POST-CONVICTION RELIEF 
Assigned counsel can be reimbursed for out-of-pocket 
expenses in all criminal cases and he may be al- 
lowed a fee in post-conviction relief proceedings 
where defendant was indicted and convicted of 
murder. State v. Loray .. Sal Shoop OBca a ieee a eee 
Records of Prosecutor's office are admissable under 
Uniform Business Records as Evidence Act, N.J. 
S.A. 2A:82-34 et seq. where otherwise competent. 
ICES: Sis (ATT 5 eos ois Sin haere ooh ote Ree oat 
Failure to subpoena witness for post conviction hear- 
ing is not prejudicial where witness had no rele- 
vant testimony to give. State v. Booker 


PRACTICE 
Where a motion for summary judgment is denied by 
a judge who later resigns, it is within the discre- 
tion of the judge who succeeds him to entertain a 
renewal of the motion and to grant it. Nusbaum 
Ms ROM ICME 5 ooo oso eo dic ele baud phe eek 
In a situation wherein defendants’ failure to make 
timely and proper answer to a demand for admis- 
sions would destroy their principle defense, the 
court should afford relief by granting an extension 
of time as it is expressly permitted to do in RR. 
4:26-1. Klimowich v. Klimowich ................ 
Where claim is defendant was unconstitutionally de- 
nied access to others and thereby deprived of op- 
portunity to establish defense to drunken driving 
charge, same should be raised by motion on evi- 
dence presented in court and not by ex parte affi- 
CaS: SERGE Wo MEAS ooo os dik ns dine aemsce veces 
V.J.S.A.2A:50-1 to 2A:50-51 bars joinder of action on 
a mortgage and bond only. and is inapplicable 
where the underlying debt is a note. Appell v. 
NNN BSR Ne SIV oS ei 2 or oy out 2a las dang eae 
n deciding a motion to dismiss directed to plaintiff's 
opening statement the trial court should consider 
the allegations made and the issues raised in the 
pretria! order. Hirsch v. Schwartz .............. 
In deciding a motion to dismiss directed to the plain- 
tiff's opening statement the trial court should in- 
quire whether the plaintiff intends to prove the 
allegedly missing facts and if he does, plaintiff 
should be permitted to expand his opening. Hirsch 
v. Schwartz 


PREJUDICE 
Even though public officials expressed their position 
as to merits of variance application in course of 
public and political debate, there was no proof of 
Personal bias, prejudice or prejudgment as would 
invalidate officials’ adjudication of application. 
Kramer v. Bd. of Adjust. 
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PRIORITIES 
A purchase money mortgage has priority over a 
mechanics lien even though the mechanics lien 
existed first. Amer. Lumber v. D. M., Inc. 
In determining priorities in a foreclosure proceeding 
there is no justification for distinguishing between 


legal fees as provided by R.R. 4:55-7(c) and other —. 


taxed costs. Equitable Life v. Bagin 
In enacting 26 U.S.C.A. 6321 to the effect that the 
government's lien within this section “shall not be 
valid as against any mortgagee,” principal, inter- 
est and costs were within the congressional con- 
templation. Equitable Life v. Bagin 
No decision of the U.S. Supreme Court indicates that 
the traditional and incidental allowances in fore- 
closure proceedings under R.R. 4:55-7(c) are not 
lawfully and justly entitled to the same priority 
as that afforded to the mortgage principal and in- 
terest. Equitable Life v. Bagin 


PRISONERS 
Claims by federal prison inmates based on negligence 
are within the Federal Tort Claims Act and are not 
barred by Sec. 4126 of Title 18 providing for com- 
pensation for inmates injured in work activity. 
PROPIONIC SS or os oa aca''sc aided BRE nee alae 
PRIVILEGE 

The mere fact an informer was present at the crime 
does not render the informer’s privilege inapplic- 
able, but is one fact to be considered in determin- 
ing whether disclosure of his identity should be 
had. State v. Booker 
Publications dealing with political matters, public 
officers, and candidates are privileged so long as 
within bounds of fair comment and are not moti- 
vated by actual malice. State v. Browne 
Under N.J.S.A. 2A:84A-20(b) a communication by a 
client to an attorney who drafted the client’s will 
is not privileged after the client’s death in a suit 
between parties all of whom claim through the 
client. Re: Crook 
When a client charges an attorney with breach of 
duty in failing to advise him properly on the ad- 
missability of his confession the attorney may test- 
ify as to the facts. State v. Humphreys 


PRIVITY 
In an action by a consumer against a manufacturer 
based on implied warranty, there is no sound 
reason why the law should distinguish between 

an action for personal injury and one strictly for 
property damage—in neither case will lack of priv- 

ity of contract be a good defense. Santor v. Karag- 
heusian 


PROCESS 
A non-resident voluntarily present in New Jersey as 
a defendant in a criminal proceeding is not im- 
mune from civil process. Santos v. Figueroa 
Advertising in national periodicals circulated within 
the jurisdiction plus such connections with the 
jurisdiction as a foreign corporation is required by 
law to have, do not constitute such minimal con- 
tacts as to justify service of process pursuant to 
R.R. 4:4-4(d). Magyar v. American Tel & Tel .... 
The fact of 100% stock ownership by a parent corpor- 
ation of a subsidiary does not in itself constitute 
the former an alter ego of the latter for the purpose 
of service of process. Magyar v. American Tel & Tel 
Products Liability and the Choice of Law ......... 
In personam jurisdiction may be obtained by mail 
over an intentional tortfeasor who was not a resi- 
dent of the state at the time of commission of the 
tort but had other contacts within the state where 
New Jersey is the forum conveniens. Carlin v. 
SRN EBNE Nt gon rs ag eas ta ww acd & nj Oe eng anara ee eae rae 
The requirements of the rules with respect to service 
of process must be nied —— with. Carlin 
v. Schuler 
Mailing of summons to absent defendant at place 
other than his usual p/ace of abode is defective. 
Carlin v. Sehuler .......... : 


PRODUCTS LIABILITY 
Products Liability and the Choice of Law 


PUBLIC CONTRACTS 
Where one item tabulation showed a bid for strip- 
ping 26 acres at $250 unit price to amount to 
$6500.00 but wording showed stripping at $6500.00 
per acre and $6500.00 was used as total amount of 
the bid. there was no discrepancy requiring the 
written words to prevail. Public v. N.J. Expressway 
While a non-taxpayer has no legal status to challénge 
the legality of specifications in an advertisement 
for a municipal contract, a low bidder has status 
to challenge an award to a higher bidder, regard- 
less of whether or not he is a taxpayer. Turco v. 
CRA CU so oiieciire ki 0:8 do Kea ecate deena eR ae eS 
The legal standing of a low bidder on a municipal 
contract to challenge an award to a higher bidder 
rests on his own entitlement to that contract. 
Taree V. Ceara, Cb ae ess cssicacenmnwdaeiwalensens 


PUBLIC DEFENDER 

Report Of Bergen Bar Committee On Assignment Of 
Counsel .. 

See also Assigned Counsel. 
tions, supra. 

Report of Camden County Bar Committee for the 
Defense of the Indigent on the Establishment of a 
Defender Office with the O.E.O. 

Somerset Bar Resolution Calls For Public Defender 
System .. are 


supra and Bar Associa- 


PUBLIC EMPLOYEES 
While a state cannot require an employee to forego 
the exercise of his constitutional right against self- 
incrimination, it may under reasonable circum- 
stances require that he forego such right as a 
condition of continued employment. State v. Naglee 


PUBLIC EMPLOYEES RETIREMENT SYSTEM 


A gradual deterioration of psychiatric integrity will 
~ not qualify one for accidental disability retirement 
benefits without the presence of a definable occur- 
ence of an accidental nature. Wagner v. Trustees.. 
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Page Eleven 





PUBLIC OFFICIALS 
Public officials are immune from civil liability for 
negligent performance of or failure to perform 
discretionary duties, at least in absence of malice. 
Travis v. Pinto 
An agreement, authorized by law, between the gov- 
ernment and third parties, expressly stipulating 
and describing the duties and fixing the compensa- 
tion, does not create an office. State v. Indelicato. . 
A municipal accountant retained by a municipality 
pursuant to N.J.S.A. 40A:5-4 to conduct an annual 
audit is an independent contractor rather than a 
public officer. State v. Indelicato 
A governing board or body has inherent power to 
suspend a public officer indicted for malfeasance in 
office. Romanowski v. Bd. of Ed. of J.C. 


PUBLIC UTILITIES 
The Public Utility Commission cannot charge back 
to cities the cost of auditing and examining the 
annual reports of municipally-owned water util- 
ities. State v. Newark 
Provision to supply water at rates fixed in accord- 
ance with statute includes amendments to said 
statute. Curtiss Wright v. Passaic Valley 
Agreement to supply water at rates fixed by statute, 
made at time when statute required uniform rates, 
did not prohibit water company from charging 
higher rate based upon classifications in accordance 
with later statutory amendment. Curtiss Wright 
v. Passaic Valley 


REAL PROPERTY 
Actual Metes And Bounds Not Area Controls When 
Deed Says ‘More Or Less’. Thorp v. Smith 
A mechanics lien based on building materials fur- 
nish will attach to the building, but not the land, 
if the buyer fails to complete the purchase of the 
land. Amer. Lumber v. D. M. Inc. 
A purchase money mortgage has priority over a 
mechanics lien even though the mechanics lien 
existed first. Amer. Lumber v. D. M., Inc. 
Failure to bring suit within three months of date 
fixed for closing as prescribed by statute will not 
defeat a vendee’s lien against one who both knew 
of and participated in the original agreement to 
sell. Hamilton v. Lucas 
Where a roadway across a tract of land was, on the 
date the deed was delivered to grantee, used as a 
public facility as a matter of common knowledge, 
it would not constitute a breach of a covenant 
against encumbrances, but if it were not so used, 
there would be a breach of that covenant. Old 
Falls v. Johnson 


REAPPORTIONMENT 
Wisconsin High Court Orders Remap Of County 
Boards 
The November 1965 elections will not be permitted 
to be held under the existing legislative article of 
the State Constitution. Jackman v. Bodine 
Standards of representation and deviations 
the “one man—one vote principle may be accept- 
able in an interim plan while being unacceptable 
as unconstitutional if attempted to be imposed on 
a permanent basis. Jackman v. Bodine .... 
A statute providing that “Where any Senate district is 
comprised of two or more counties and is entitled 
to two members of the Senate, no political party 
shall nominate more than one candidate from 
among the residents of the county,” is likely to be 
found unconstitutional as part of a permanent ap- 
portionment plan. Jackman v. Bodine 


RECEIVERSHIP 
Creditor whose claim was denied by receiver after 
hearing is entitled on appeal therefrom to produc- 
tion of transcripts of testimony taken before re- 
ceiver relevant to claim. Cederlund v. Hub Loan Co. 


ere ee ee ee ee ee ee ee oe 


RECEIVING STOLEN GOODS 
It was error to charge the jury that N.J.S.A. 2A:139-1 
permits one found guilty of larceny to also be 
found guilty of receiving stolen goods upon proof 
of subsequent possession of the loot. State v. Fior- 
avanti P 


RELEASES 
Where legislation is intended for the protection of 
human life, public policy does not permit an in- 
dividual to waive, by release, the protection which 
the statute is designed to afford him. McCarthy 
v. National .. 
A document which purported to be a release from all 
liability claims which might accrue in the future, 
but which did not clearly advert to claims arising 
from negligence will not be an effective defense 
to a claim arising from negligence. McCarthy 
v. National 


RELIGION 
Since applicant’s objection to vaccination is found to 
rest on religious principles, applicant was entitled 
to admission to State University. Kolbeck v. Kra- 
WAGE NORE a ick cs cnnessanire xd dacnnecene eae eee 


RELIGIOUS CORPORATIONS 
Excommunication by the hierarchy is a matter of 
church discipline in which the courts are power- 
less to interfere. St. John’s v. Fedak, et al 
A parish church affiliated with an autonomous hier- 
archial organization cannot secede from that or- 
ganization and transfer the church aes to 
another use. St. John’s v. Fedak et al : 


RENVOI 
Where validity of transaction in foreign state, other 
than real estate or divorce matter, depends by 
virtue of forum’s conflict of laws upon law of for- 
eign state, only such state’s substantive law is to 

. be applied and not its conflict of laws. Re: Estate 
of Damato 


RESCISSION 
The reliance on material representations which will 
serve to support an action for rescission of a policy 

by an insurer should such representations turn out 

to be false, must be reliance on the truth of those 
representations, not reliance on relief should they 
subsequently be revealed to be false. State Farm 

v. Wall & Phillips v. State Farm 
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Page Twelve 
Rescission, Cont'd 
When an accident occurs involving an insured auto- 
mobile, the liability insurance company is pre- 
cluded, as against the innocent victims of the acci- 
dent, from seeking rescission of the policy based on 
the insured’s misrepresentations as to his driving 
and accident record when the truth as to those 
representations might have been ascertained by 
requesting an abstract of the insured’s driving 
record from the Division of Motor Vehicles before 
the policy was issued. State Farm v. Wall & Phil- 
eS LP IPED Co cnn So Mees as amen pee ences 
An answer false in the technical sense but true to the 
‘popular understanding of the question will not 
support a judgment of rescission of an insurance 
policy for material misrepresentation. Am. Policy- 
holders v. Portale 550 


RES IPSA LOQUITUR 
Dissenting opinion would appiy doctrine of res ipsa 
loquitur in rear end collision case where defendant 
followed closely upon plaintiff's vehicle but major- 

ity finds negligence purely fact question for jury. 
Ardis & Eile v. Reed 


RES JUDICATA 

Wiere granting of prior variance application was 
declared void on procedural grounds, there was no 
statutory denial of application from lack of timely 
decision by board of adjustment as would consti- 
tute res judicata on present application. Kramer v. 
Bd. of Adjust. 

The rule that one who he isa claim for personal injury 
and property damage arising simultaneously is re- 
quired to join both claims in one action does not 
apply where an insurance company has been sub- 
rogated to the property damage claim and has 
brought suit first. Reardon v. Conyers v. Allen 
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RESTRICTIVE COVENANTS 

Enforceability of covenant in employment contract 
prohibiting post-employment competition is doubt- 
ful as a matter of law where no geographical area 
is specified. Magic Fingers, v. Robins 

A covenant requiring a vendee of real estate to em- 
ploy a builder approved by the vendor to con- 
struct a home on the premises conveyed is unen- 
forceable even against the immediate vendee 
where the covenant does not benefit other proper- 
ties in the neighborhood but serves only to line 
the pockets of the vendor. Urban Farms v. Seel 


211 


RIGHT TO COUNSEL 
An inmate confined to a mental institution pending 
recovery of his reason sufficient to stand trial is 
entitled to representation in his effort to secure a 
new hearing on the of his sanity. State v. 
Gergich 
Where trial court disbeli eved defendant's 
that he had requested counsel during 
rogation and was denied opportunity 
mother. Escobedo v. Illi had no 
State v. Hodgson 
Dissat isfaction with counsel 
honest miscalculation or tr 
are not sufficient to justify 
. such magnitude as to 
State v. Booker 
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se gregation are being taken in proper fulfillment 


of State policy; 

to the local board for further action or may pre- 

scribe a plan of his own. Booker v. Bd. of Ed. 

A substantial racial imbalance requires relief and 
this point may be well above 50% but well below 
the present 100° or nearly 100% standard. Booker 
eS eiES IR ee od sons 5 caer dalld Deke wien iwi wid de te eat 

SEARCH AND SEIZURE 
The trial court should permit presentation of all 

relevant evidence on a motion to suppress so that 
the record may be complete if appellate review is 
had. State v. Hope : 

Since the protection against unlawful searches and 
seizures applies only to governmental officers and 
agents and not to private persons, Mapp v. Ohio 
was not applicable where uniformed company 
guard and private detective were involved. State 
v. Robinson 

If voluntary consent to search ¢ a premises is gi iven, a 
lawful search may be made without a warrant. 
State v7: PiGRAMMEr | oc) oie soe cenis aS Vie a dale 

Consent to search must be voluntary, i.e€., unequivocal 
and specific and freely and intelligently given, and 
State has burden of proof of consent by clear and 
positive testimony. State v. King ’ 

Appellate court must give deference to trial judge’ 
opportunity to judge credibility, and may set calie 
findings only where plainly unwarranted by evi- 
dence, even though ultimate finding of voluntari- 
ness of consent to search is of constitutional dimen- 
SUR eee AR ERED ono wed cw h es Oe eC e eRe ees 

A common sense approach must ‘be taken in apprais- 
ing the sufficiency of the factual allegations of the 
affidavit on which a request for a search warrant 
is based. State v. Boyd 
Validity of search depends upon w hether facts with- 
in officer's knowledge and of which he had rea- 
sonably reliable information were sufficient to 
warrant prudent man in believing defendant com- 
mitted or was committing offense. State v. Contursi 

Probable cause to arrest is not precluded merely be- 


cause innocent construction of defendant's acts is 
possible. State v. Contursi. . .: 66 266.0 5a 
In determining existence of probable cause, nature 


of crime and recognized methods or devices of its 
commission, and specialized knowledge and ex- 
perience of officer are factors. State v. Contursi 
Compliance with the common law mandate that police 
may break into a dwelling house to make an arrest 
only after demanding admittance and explaining 
their purpose is not required where the officer's 
peril would be increased, the evidence might be 
destroyed or the arrest might be frustrated, and, 
the fruits of a search incidental to such an arrest 
are admissible at trial. State v. Fair & Lynn 
Unreasonable Search And Seizure: Evidence Unlaw- 


fully Obtained By Individuals, by Mordecai M. 
Merker 25 3 5 Riess, Grad pcb hiss WRI ae CRORE ones 
The Fourth Amendment permits a search for the 


avowed purpose of finding evidence with which to 
convict so long at least as there is not involved an 
unrestricted invasion of the privacy of a man’s 
papers. State v. Bisaccia 
A defendant absent at the time ar 1d place of a search 


has standing to challenge the evidence illegally 
seized as a result thereof if owned by him. State 
ME AM Gigs ca wclic wile nes bre xi hc hy bm DB bn vaya as ahae Be emees 


Where illegal search is directed at defendant and his 

prem he has standing to challenge admission 
f anything obtained or in course of 
LaDuca : 
Where knowledge leading to seizure from other per- 
was product of search of defendant, 
inadmis regardless of whether 
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seizure was consented to by other person or was 
otherwise separable from illegal search. State v. 
cetace.” : Rare rete Peete Se : 
Suppression rule imposing tinea for arene police 
activity precludes analysis of event in isolation, 
and activity must be viewed as integral transac- 
tion where such is realistically required. State v. 
LaDuca a Paar en ee 
Acquiescence in search is not voluntary where it is 


c perced product of police authority through ex- 
! f invalid — warrant. State v. LaDuca 
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sentence report on defendant contains no- 

vorable State v. Hall Ba i ee S2 

d a suspended sentence. the court did 

10t co side the effect of prosecutrix’s marriage 

on ae sentencing provisions of N.J.S. 2A:142-2. 
State v. Hall 


SELF-INCRIMINATION 
A party subpoened to testify at a deposition hearing 
does not testify voluntarily for the purposes of 
Rule 25 and such testimony cannot be considered 


a waiver of the privilege unless the content of the 
testimony reveals incriminating acts or circum- 
stances. Merck v. Biorganic iste time tacataestat is : 
While a state cannot require an employee to forego 
the exercise of his constitutional right against self- 
ncrimination. it may under reasonable circum- 


n a4 


ec 
tances require that he forego such right as a con- 
dition of continued employment. State v. Naglee .. 
Compelled voice demonstration used to identify de- 
fendant as culprit is not testimonial compulsion in 


violation of Fifth Amendment protection. State 
v. King Low sas Aare tec Dig ea T ae Saeed 

See also Criminal Law. supra and Constitutional 
Law. supra 


if not he may remand the matter 
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Fifth Amendment does not bar trial court’s comment 
that the jury may infer from the defendant's fail- 
ure to testify that he could not deny inculpatory 
facts where he chose to try to refute part of the 
State’s evidence by a non-verbal demonstration. 
State v. Fioravanti 

SENTENCE 

Additional sentence because robbery was committed 
while armed did not constitute multiple punish- 
ment for same offense. State v. Hodgson ay 

A sentence of four to six years in State Prison for 
seduction is manifestly excessive where the prose- 
cutrix had since married another man and where 
the presentence report on defendant contains no- 
thing unfavorable tate v. Hall ; 

Having imposed a suspended sentence, the court did 
not consider the effect of prosecutrix’s marriage on 
the sentencing provisions of N.J.S. 2A:142-2. State 
die = | 

Capital Punishment—A Debatable ‘Question, by John 
F. Lynch 

The procedure 


outlined in N.J.S.A. 2A:85-13 should 
apply to the sentencing of a multiple offender 
under the Act. State v. Tyler .. 

Where indictment failed to allege all of defendant's 
prior narcotics convictions upon which reliance 
was placed at sentencing but defendant was given 
reasonable notice and full opportunity to be heard 
and never denied the convictions, his sentence as a 
recidivist was valid. State v. Tyler reese 

Before defendant may be sentenced as second nar- 
cotics offender. prior conviction must be alleged 
in indictment or in separate accusation so that de- 
fendant may be afforded notice and opportunity 


to be heard thereon. State v. Booker 
SEX OFFENDERS ACT 
State v. Wingler, 25 N.J. 161 (1957) wherein it was 
held that the term “adult aggressor” in NJ.S. 


2A:164-5'c) refers to persons 21 years of age and 
over is retroactive. State v. Miles ; 
A court reviewing commitment under the Sex Of- 
fenders Act may consider the record of the trial, 
the Diagnostic Center Report and any other per- 
tinent materials. State v. Miles ........... 
The Statutory standard being legally adequate and 
the classification having a rational basis, the Sex 
Offenders Act is constitutional. State v. Miles 


SHERIFF'S SALE 


Judgment creditor who purchases debtor's interest 
in real estate at sheriff's sale subject to announced 
mortgage may nevertheless set mortgage aside 
where fraudulent as to creditors. Ketcham v. Ad- 
WUMITIIND 5b oa Coon ckaks ei aicalts bees here OP Oe ore coer 


SPECIFIC PERFORMANCE 


Options to purchase, while unilateral in form, are 
specifically enforced in equity because presumably 
supported by consideration. Keppler v. Terhune 

Diminution of the subject matter of an option to pur- 
chase where acquiesced in by optionee to accomo- 
date the optionor does not effect the right of spec- 
ific performance as to the remainder. Keppler v. 
RESPEMOIEME 5) cesar dt 5 aval eh nude eee eee ear te oiaes Marea abated 

Equity will specifically enforce : a contract providing 
for appointment of arbitrators to determine the 
fair market value of property which is subject to 
an option to purchase. Keppler v. Terhune 


STATEMENTS 


A preliminary statement to a police officer that re- 
fusal to answer questions relative to the perform- 
ance of his duty may result in dismissal does not 
constitute coercion of such a nature as to render 
his subsequent statement involuntary. State v. 
Naglee Dal are a alan ears canoer ; 

Failure to place evidence of voluntariness of a state- 
ment before the jury and to charge them on that 
issue is not error where the omission arose out of 
an agreement among the trial court, the prosecu- 
tor and defense counsel. and where the record dis- 
closes that reasonable men could not have found 
the statements to be involuntary. State v. Naglee .. 

While failure to advise a suspect of his right to 
counsel is an element to be considered on the issue 
of the voluntariness of an inculpatory statement, it 


must be viewed in the light of all the circum- 

stances and does not, in itself. render such a 

statement involuntary. State v. Naglee .......... 
STATUTES 


An otherwise appropriate statute is not unconstitu- 
tionally vague because it may be invalid in its 
application in special circumstances. State v. Homer 

Merely because criminal statutes overlap does not 
require prosecution for higher offense only, where 


higher offense requires proof of specific circum- 
stances and prosecuting authority may not feel 
justified on facts in charging more serious crime. 
SAE OS ad 2 S36 cine tee iare oicre reais ee cae ts 
Enumeration of specific ‘faciliti es which statutory 
provision ‘shall include” is merely illustrative. and 
does not show legislative intent to exclude other 
facilities of similar nature. Fraser v. Robin Dee 
RD IN hy aes nthe bo ah ne LS ee TS Ses ees 


Resort may be had to long usuage contemporaneous 
construction and practical interpretation in con- 
struing technical. doubtful or obscure language of 
statutes. Pringle v. Civil Service 

The major purpose of N.J.S.A. 45:3-10. prohibiting 
the unlicensed practice of architecture, is to pro- 
tect the safety of the public: the statutory excep- 
tion applies only when the designer risks only 
himself and his family and is inapplicable to 
buildings intended for public use. State Board of 
Architects v. Armstrong 

A designer of plans for a combination dwelling. cock- 
tail lounge and tavern must be a licensed archi- 
tect even though he intends to personally occupy 
the dwelling and operate the tavern ard cocktail 
lounge. State Board of Architects v. Armstrong.... 


STATUTES OF LIMITATIONS 
The running of the statute of limitations is suspended 
during the period of insanity which results from a 
defendant's negligent act, but suit must be filed 
within a reasonable time after sanity is restored 

or a guardian appointed who should have known 

of the cause of action. Kyle v. Green Acres 


822 


519 


375 


375 


130 


549 


uo 
- 
o 


166 


166 


534 


838 


838 








eee rae 


ALD enee ais 

















S17 


ST 


ST 





Sl 


Nn 
eo) fe 


NM 


Ss 


4] 





322 


79 


359 


19 


19 


30 


49 


49 


49 


66 


66 


66 


26 


38 


38 


47 











ARCs 


CNA ALN 








rst ip ti 


STINK BOMBS 
The sale of these tear gas pen-guns for defense of 
the person from attack or molestation on the 
streets falls within the exception of the stink 
bomb statute (N.J.S. 2A:144-1) and hence is not a 
misdemeanor. State v. Seng 


STOP-NOTICE 
The stop-notice statutory provisions contemplate no 
broader coverage than those pertaining to the 
mechanics lien. Chesebro-Whitman v. Edenboro .. 
The mechanics lien law cannot be construed to allow 

a lien for the mere rental charge of equipment 
used in the erection of a building. Chesebro-Whit- 
man v. Edenboro 


STREETS 
In vacating streets, municipality has power and 
sometimes duty to condition vacation in order to 
assure that land will be employed for public inter- 
est. Palisades v. Brunetti 


SUBDIVISIONS 
Planning board is not authorized to make approval 
by utilities authority of specific water and sewer- 
age plans a condition precedent to preliminary 
approval of subdivision. U.S. Home & Dev. Corp. 
Ce NE 5 aa Gee on os One ea bas SER eee Seen 
Party who attacks approval of subdivision plan on 
ground that some lots did not conform to minimum 
frontage requirements has burden of proving that 
such lots were not of such odd shape as to be with- 
in exceptions to frontage requirements. U.S. Home 
and Dev. Corp: v. LaMiuen:. .. cn... nssccesyeeues 
Developer is protected from changes in zoning law 
for reasonable period following grant of final sub- 
division approval. U.S. Home & Dev. Corp. v. 
USN aries ocr here ater ioe oS aie Ak H-s oeieia a Ree ee 


SUBROGATION 
Insurer is not entitled to be subrogated to insured’s 
rights against tortfeasor in absence of specific pro- 
vision therefor in accidental injury policy pro- 
viding compensation for medical expenses accord- 
ing to schedule of amounts subject to maximum 
limitation. Feaster v. Old Security Co........... 


SUMMARY JUDGMENT 
Where a motion for summary judgment is denied by 
a judge who later resigns, it is within the discre- 
tion of the judge who succeeds him to entertain a 
— of the motion and to grant it. Nusbaum 

. Newark Ledger ... ae 

A motion for summary sedeenens eee on the privi- 
lege of fair and accurate reporting and fair com- 
ment should not be granted if reasonable men 
could differ as to the fairness and accuracy of the 
reports or the fairness of the comments. Nusbaum 
v. Newark Ledger 


The claim that the intention of the parties is not re- 
vealed in the unmistakably clear language of 
agreement will not prevent the granting of sum- 
mary judgment where none of the papers filed in 
the cause raises the issue. Bernstein v. Palmer v. 
Rex sale 

Where plaintiff brings an action ‘for reconveyance of 
property foreclosed pursuant to the In Rem Tax 
Foreclosure Act on the basis of reliance on a tax 
search certificate, good faith reliance, negligence 
of plaintiff anc laches raise fact questions which 
cannot be adequately answered in proceedings 
substantially like those in a motion for summary 
judgment. Paluso v. Ocean 

Mere signature following words ‘ 
duly accepted” is insufficient 
judgment that signer thereby 
of lease assigned. Packard-Bamberger v. 


UPPORT 
An award of support and maintenance to a deserted 
wife may include the requirement that the husband 
keep her dwelling house in a reasonable state of 
repair. Wilson v. Wilson 
The Juvenile and Domestic Relations Court has ex- 
clusive jurisdiction over marital support claims 
arising under the Reciprocal Enforcement of Fam- 
ily Support Act. Bing v. Bing 
A wife who has voluntarily left her husband is gen- 
erally not entitled to retroactive reimbursement 
for her support. Salmon v. Salmon 
Husband must continue to contribute at least nom- 
inally to the support of his child despite conduct 
of his wife in remaining in Iran with the child in 
violation of court order to return the child. Pari- 
vash v. Yousef 


UPREME COURT COMMITTEE REPORTS 


Report Of N.J. Supreme Court's District Court Com- 
mittee 
Report Of N.J. Supreme Court’s Committee On Re- 
vision Of Rules. Chapters I, II, III, V, and XI of 
Part-3V .....: 
Report Of N.J. Supreme Court's “Municipal Court 
Committee 
Report Of N.J. Supreme Court’s Subcommittee On 
Rules Of The Committee On Criminal Procedure. . 
Report Of N.J. Supreme Court’s Committee On Revi- 
sion Of Part IV (Chapters VIII and IX) Of The 
_, Rules 
Report Of N.J. Supreme Court's Committee On Crim- 
inal Procedure 
se Of N.J. Supreme Court’ s Committee On Rules. 
Report in re State Bar Association petition with 
respect to the unauthorized practice of law. 
Report Of N.J. Supreme Court's Committee On The 
Juvenile And Domestic Relations Courts 

- Report Of N.J. Supreme Court’s Committee 
vision Of Part IV Of The Rules (Chapts. 

i and VII) 
Report Of N.J. Supreme Court’s Committee 
vision Of Part IV ‘Chap. X) And Part V 
PT kIT Ra Ri cae ae TS an 
Supplemental Report Of N.J. Supreme Court’s Com- 
mittee On Juvenile And Domestic Relations Courts 


SURROGATES 
N.J.S. 40:38-25.1 provides tenure to a deputy sur- 
rogate who has been continuously employed by the 
Surrogate’s office in some capacity for at least 16 
years and who has attamed the age of 51. Leh- 
mann v. Kanane 
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TAXATION 


The table of equalized valuations promulgated by the 
Director of the Division of Taxation should not be 
used without revision by a county tax board for 
equalization purposes when specific facts are re- 


vealed which demonstrate that by such use the tax*~_ 


burden imposed on a municipality or municipali- 
ties would be substantially excessive. Clifton v. 
RON ods. de ee oMsiviba eek nek MOREE ARO eeaae es 
Where the Director's table failed to take into account 
the chronic over-assessment of a large tract of 
industrial property in a municipality and a sub- 
stantial detrimental effect would have resulted to 
other municipalities, the county tax board had the 
right to change that table. Clifton v. Passaic 
Excess Profits Tax—Base Year’s Income. N.Y. Ship- 
building v. USS. 
Dwelling houses owned ie a non-profit educational 
institution, which houses are provided to faculty 
members at a low rental for the purpose of attract- 
ing and holding teachers the institution considers 
desirable, fail to meet the standard of a primary 
and direct educational use so as to bring them 
within the purview of the exemption provided by 
N.J.S.A. 54:4-3.6. Pingry v. Hillside 
Tax Aspects Of Separation Agreements, 
N. Hartman 
The statutory power given the Director of the Divi- 
sion of Taxation to determine the net worth of a 
corporation for franchise tax purposes where the 
books of the corporation do not disclose the fair 
valuation, must be exercised in conformity with 
generally accepted accounting principles. American 
Div. of Taxation 
The assessment must consider advantages to the tax- 
payer of riparian rights even though the land un- 
der water may not be taxed because appropriation 
of the land is forbidden by the grant. Neptune v. 
SSRROUIG IE MRIs Sear op eco 9 wi 91 esos a-are alert beceter ma mane 
Assessment of property owned in fee simple, even 
though restricted to use for a limited purpose, must 
be based on the value of the land itself rather than 
the character of title held. Neptune v. Shark River 
Where the State tax appeal tribunal hears jointly 
appeals from assessments for two successive tax 
years and the value of the property has not changed 
between the assessing date but the assessments 


its, by Morris 


are grossly disparate, the tribuna! should attempt 
to determine the true value of the property for 


itself, based upon the proof adduced. Hird v. Gar- 
field, Garfield v. Levine MPT OT ee ee ee 

Tax exemptions for “parsonage” | occupied by “offici- 
ating clergymen” and for residence of religious 
corporation's “district superintendent” does not 
apply to residence of ordained executive officer of 
religious corporation who does not have his own 
church or congregation and whose duties concern 

International v. 


international missionary work. 

EAMOGHE ORES 6a) cc dnd kaa waa beau aOR AR eae eee 
N.J.S. 54:29A-1, et seq., the railroad tax law, is con- 

stitutional. New York S. & W. R. v. Vermuelen .. 


Property used for railroad purposes may be consti- 
tuted a separate class for the purpose of assessment 
and collection of taxes. New York S. & W. R. v. 
We RIRIGIERE cn eon recog wasted aio Wiad 

Medical academy which pror notes study and advance- 
ment of medical science through professional 
meetings and symposia and maintains extensive 
medical library, but has no regular teaching staff, 
student enrollment or curriculum and awards no 
degrees or diplomas, is not a “college” within tax 


exemption statute. Bloomfield v. Acadmy ........ 
Where non-profit organization actually and exclu- 
sively uses parcel of property for public library, 


it is exempt under statute, notwithstanding that 
library was not i cigar primary purpose and 
parcel also contains barn-type s tructure used by 
caretaker. Bloomfield v. Ag idemy 

The Leasehold Taxing Act is not unconstitutionally 
discriminatory against the fe ‘de ral government and 
its lessees. Todd v. Weehawken ..... ........... 

Under the Leasehold Taxing ver a lessee of State 
property for private uses of federal government 
property is equally taxable with a lessee for like 
uses. Todd v. Weehawken 

The ‘main stem’ of a railroad is 
yard where the road engine an 
to the end of its journey and the 
crew surrenders the cars to the yard crew 
ing Co. v. Woodbridge 

The title to real property held by one w ho dies with- 
out heirs vests in the State on the instant of death 
and becomes exempt from local property taxes at 


located in a terminal 
d road train comes 
over the road 
Read- 


that time. Estate of Mills Peer ees 
Under the Internal Revenue Code suits to restrain 
collection of federal tax levies are prohibited. 
GIATIER, Wr Rien es rani scv a acn vhs hore e eens 
Reflections on Revenue Procedure 64- 19, by Daniel 
Te PGR oe racic tose tsasas ohne ot eal ald ee a 


The Director of the Division of taxation has the duty 
to consider requests for adjustment on claims of 
unfairness in the computation and application of 
the statutory allocation formula. Woolworth v. Div. 
of Taxation 

Where a corporation and its ‘foreig 3n subsidiaries con- 
stitute a unitary enterprise. the net worth of and 
income to the parent from the foreign corpora‘ions 
are includable in the tax bases under the Corporate 
Business Tax Act and minute centralized control is 
not the sole determinant where there is sufficient 
unity of management and the foreign corporations 
add substantial financial strength and power to 
the native — Woolworth v. Div. of Tax- 
RUIN a i 5 ais iene kat eae AR oA RED: ao PLT area 

It was error on . facts to value retail store property by 
the capitalization of income approach when either 
reproduction cost or sales of comparable property 
could have been used. McCrory v. Asbury Park .. 

County Board of Taxation has independent duty to 
formulate equilization table, and may not accept 
table prepared by Director of Division of Taxation 
for school-aid purposes in face of adequate evi- 
dence that latter is incorrect, even though mun- 
icipality was barred from directly challenging Di- 
rector’s table. E. Windsor v. Div. of Tax Appeals .. 

Statutory review by Division of Taxation of County 
Board's equalization table is de novo, and appel- 
lant municipality has standing to present new 
proofs or raise new issues before Division. E. Wind- 
sor v. Div. of Tax Appeals ...7................... 
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Where tax boards lack jurisdiction over part of con- 
troversy and parties bring numerous conflicting 
appeals, Supreme Court will by-pass administra- 
tive process and consolidate all suits in the Law 
Division. Port of N.Y. Auth. v. Essex Cty Bd of 
Taxation 

Where County Tax Board lacks jurisdiction over 
claim for indemnification and parties have brought 
appeals to the State Board and the Supreme Court, 
Law and Chancery Divisions, all appeals are con- 
solidated and remanded to the Law Division for 
trial de novo. Port of N.Y. Auth. v. Essex Cty 
Bd of Taxation 

Unrecorded U.S. Tax Liens Lose Privileged Status 
In Bankruptcy 


TAXED COSTS 
In enacting 26 U.S.C.A. 6321 to the effect that the 
government's lien within this section “shall not be 
valid as against any mortgagee,” principal, inter- 
est and costs were within the congressionai con- 
templation. Equitable Life v. Bagin et als 
In determining priorities in a foreclosure proceeding 
there is no justification for distinguishing between 
legal fees as provided by R.R. 4:55-7(c) and other 
taxed costs. Equitable Life v. Bagin . 
No decision of the U.S. Supreme Court indicates that 
the traditional and incidental allowances in fore- 
closure proceedings under R.R. 4:55-7(c) are not 
lawfully and justly entitled to the same priority 
as that afforded to the mortgage principal and in- 
terest. Equitable Life v. Bagin 


TAX SALES 
Where plaintiff brings an action for reconveyance of 
property foreclosed pursuant to the In Rem Tax 
Foreclosure Act on the basis of reliance on a tax 
search certificate, good faith reliance, negligence 

of plaintiff and laches raise fact questions which 
cannot be adequately answered in proceedings 
substantially like those in a motion for summary 
judgment. Peluso v. Ocean 


TEMPORARY DISABILITY BENEFITS 
A pregnant woman is entitled to temporary disabil- 
ity benefits for the period of four weeks before 
birth and four weeks after birth without proof of 
actual disability, she is not disqualified though she 
quit because of her pregnancy, and the period of 
disability conclusively begins 28 days before birth. 
Iorio v. Bd. of Review 
Since the Private Plan Hearing Officer and the Board 
of Review are both arms of the Division of Em- 
ployment Security, an appeal after exhausting all 
possible remedies in that Division is timely. Iorio v 
Bd. of Review et al 


TENURE 
N.J.S. 40:38-25.1 provides tenure to a deputy surro- 
gate who has been continuous!y employed by the 
Surrogate’s office in some capacity for at least 16 
years and who has attained the age of 51. Lehmann 

v. Kanane 


TITLE INSURANCE 
Where a mortgage is unenforceable because of the 
mortgagee’s deliberate failure to comply with a 
prerequisite to its enforceability, the mortgagee 
cannot recover under a policy of title insurance. 


Peketiiarm 6. UsS0G0 s «cs de nicolas danse go 
TORTS 

If an articie is defective and it proximately causes 

injury or damage to the ultimate consumer the 


manufacturer's negligence in making or handling 
the article is not required to support recovery. 
Santor v. Karagheusian 
Public Housing Authority held liable to infant in- 
jured by a stone thrown by another child on its 
playground, where it should have had notice of 
prior stone throwing by children and failed to take 
steps to prevent such stone throwing. Mayer v. 
Heusing Auth. 
The lessor of a motor vehicle is strictly liable in tort 
throughout the entire period of the lease for in- 
juries resulting from defects in the leased vehicle. 
Coptroriew eta 555s cea ween eee 
Contributory negligence may be a defense to an ac- 
tion based on strict liability in tort where the 
plaintiff has discovered the defect and the danger 
and has proceeded nevertheless to use the product. 
Cintrone v. Hertz ... 
Products Liability and The Choice of Law 
In all future actions the wife’s consortium claim may 
be prosecuted only if joined with the husband’s 
action. Ekalo v. Constructive 
A wife may assert a claim for loss of consortium re- 
sulting from a defendant's negligence. Ekalo v. 
Constructive 
A wife’s consortium claim may be added to any now 
pending husband's action if not itself barred by 
limitations. Ekalo v. Constructive 7 


TRESPASS 
If a license to enter on land is not exercised in the 
manner and for the special purpose for which 
consent was given, but is exercised in some other 
manner or the permission given is exceeded, the 
licensee becomes a trespasser. Carton v. Cruz 
Construction Co. 


TRIAL 
Admission of testimony by defendant as to version 
of accident not set forth in answers to interroga- 
tories or pretrial order requires reversal of verdict 
for defendant. Caparella v. Bennett 
Unless there are reasonable grounds for the trial 
judge to be apprehensive as to defendant’s conduct, 
he should not be shackled or otherwise restrained 
when appearing at trial. State v. Roberts 
A confession by a criminal defendant which inculp- 
ates other defendants should not be admitted in 
evidence unless the totality of circumstances indi- 
cates that the jury can reasonably be expected to 
follow the court’s admonition to disregard it as 
evidence against everyone but the confessor. State 
v. Young 
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VENDEE’S LIEN 
Failure to bring suit within three months of date : 
fixed for closing as prescribed by statute will not 
defeat a vendee’s lien against one who both knew 

of and participated in the original agreement to 


Page Fourteen 1965 Annual Index The presumption that a person is always capable of 
fe : having children is not irrebuttable; when the 
proofs show clearly and convincingly that the fe- 
male uterus has become atrophied or that many 
years have elapsed since the last menstruation, the 


Trial, Cont’d ) 
It is an abuse of discretion for a trial judge to inter- 


vene in the questioning of a defendant in a crim- i — 7 
inal trial where such intervention may suggest gen mages further fertility is overcome. In _ Sell PiamGOn VF; TICAS oso ksi coos cS ecsiee ss oseeeue 359 
disbelief to the jury. State v. Homer ............ 114 Re: Estate of Ransom ............+.-.+++eeeeeee : . 
Testimony need not be believed merely because un- = = VENDING MACHINES ‘ d 
contradicted. Ketcham v. Addonizio ............. 130 UNAUTHORIZED PRACTICE A single coin-operated milk vending machine in- 
stalled in a large apartment building for the use 4 


Investigation Of Unauthorized Practice Of Law By 
Omnibus Proceeding: The Ohio Method, by Hon. 
Earl R. Hoover ........ 

Unauthorized Practice And ‘The Modern Patent At- 
torney Reviewed In Light Of The Sperry Decision, 
by F. Trowbridge vom Bauer 

Report in re: State Bar Association petition with 


To charge the “accomplice rule” with reference to 
the testimony of a buyer in a sale of narcotics case 
is illogical for the buyer was not an “accomplice” 
unless defendant was guilty of selling him nar- 
cotics, but since one who testifies while he is faced 
with criminal charges may be influenced to testify 


of the tenants does not constitute a business use of 
the premises in violation of the zoning ordinance. 
Newark v. Daly et al ae Ba 769 


i" 


193 WARRANTIES 
A mass builder vendor may be held liable under 





falsely by hope of leniency, defendant, upon re- 
quest, is entitled to an appropriate cautionary respect to unauthorized practice of law .......... 250 negligence principles or breach of warranty with- 7 
charge and it makes no difference that the witness Preparation of deeds, bonds, mortgages and other out regard to privity and although the defect is 
was not an accomplice or had no connection with legal instruments as part of general business of patent. Sehipper v. Levitt. ...... 6.0.23. se0sess 146 
the transaction. State v. Mangrella .............. 131 real estate conveyancing by one not a licensed at- While strict liability renders unnecessary any allega- 
In deciding a motion to dismiss directed to plaintiff's torney constitutes unauthorized practice of law. tion of negligence, plaintiff must still prove the 
opening statement the trial court should consider Cape May Bar 'vV.. E6@IAM 32. .6ce soc tess eee ss 470 defect was unreasonably dangerous and proxi- iy 
the allegations made and the issues raised in the Injunction against engaging in general business of mately caused the injury. Schipper v. Levitt ..... 146 
pretrial order. Hirsch v. Schwartz ............... 322 conveyancing by one not a licensed attorney does Sarnicandro v. Lake Developers and Levy v. C. 
In deciding a motion to dismiss directed to the plain- not deny due process where unlicensed person had Young Construction Co. overruled at least to the 
tiff's opening statement the trial court should in- no right to practice law in first place, and in any extent that they apply to mass builder vendors. 
event prospective regulation of “profession of con- Sahumper viwluewitl once ate caer a eee 146 


-quire whether the plaintiff intends to prove the rOSpe : : 
allegedly missing facts and if he does, plaintiff veyancing™ in public interest does not violate due 
should be permitted to expand his opening. Hirsch process. Cape May Bar v. Ludlam 


Pennsylvania wrongful death statute creating action 
470 for death “occasioned by unlawful violence or 1 
negligence.” does not encompass death resulting 








specified abatement will be applied to the fund 
available after the commissions have been paid on 
said sum and not on the total sum provided for 
each beneficiary, although the trust provides for 
certain commissions on principal funds disbursed. 
UII A to 5 ih Siac le hg Mac hie crt Sons tae erbes elo Rc 
Generally, a gift or bequest which does not change 
the nature of the trust, unreasonably enlarge its 


scope or thwart its purpose and in amount is in 
reasonable proportion to the requirements of the 
trust is within the authority of the trustees to ac- 
ei and apply. Donaldson v. Madison ........ 


cL 


ustees of a non-testamentary sieaett- 
= required by law to file periodic 
I may do so as a matter of right. 
Donaldson v. penal re NS ey MN Pr NC RS: 
rustees of charitable trusts are generally entitled to 
mcome commissions and these are governed by 
R.S. 3A:10-2. Donaldson v. Madison ............. 
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interest also exacts the borrower's assumption of 
another's prior debt without consideration therefor 
other than the money newly loaned. Ferdon v. 
Zariello nes 
Where there is a bona fide sale and there is a finance 
charge included as a part of the total time or credit 
price of the chattel which the purchaser agrees to 
pay upon a deferred payment basis, such a charge 
is not covered by the usury statute. Steffeneuer v. 
Miytelka Go °Rose .....22660 


VARIANCES 


Where all property owners within 200 feet were duly 
notified of hearing and were not inconvenienced 
or prejudiced. technical deficiencies of notice and 
adjournment will be ere Kramer v. Bd. 
of Adjust : 

Granting of variance may ‘be based on combination 
of reasons. even though any one standing alone 
would be insufficient. Kramer v. Bd of Adjust 

and debatable zoning case. 





Sr aeP RNIN ININR fre satis ov ce wn sab We Sele BNR alata orsis sank ween 322 ee ae ets Dee eel rae 
Mere failure of a jury to answer speci ial interroga- UNDUE INFLUENCE from breach of warranty, and Pennsylvania law 
tories not embracing issues which could control Under the facts of the case a bequest to the attorney does not permit recovery for death outside of 
the verdict will not invalidate a jury's general who drew the will created a presumption of undue statute. Post v. Manitowoc .......... pense neces 455 
verdict. Bree DS a ee eet CUR Re 342 influence: Re: Will of duatiouf «........66st%we0sas 246 The lessor of a motor vehicle is strictly liable in tort 
A fair trial requires that counsel's objections to the f throughout the entire period of the lease for in- 
charge be heard out of the presence—or at least UNEMPLOYMENT COMPENSATION juries resulting from defects in the leased vehicle. ane r 
out of the hearing—of the jury. Borowiez v. Hood 342 To disqualify an individual for benefits under the : Cintrone Ms Hertz GRRE TENE ESR AN EO i tan re 565 
Where the proofs indicate that a jury may find a Act, his unemployment must be caused by a labor Contributory negligence is a defense to a strict lia- 
criminal defendant to have justifiably acted in dispute and the existence of a labor dispute is not bility action for breach of warranty. Maiorino v. 
defense of another, failure to charge on that sub- itself enough to disqualify. Sweeney v. Board 82 Weco Products Co. et al ...........-..0--seeeeee 727 ; 
ject constitutes plain error. State v. Fair & Lynn.. 439 If unemployment is originally caused by a lack of WEAPONS W 
A charge which fails to instruct the jury on the es- work and a labor dispute develops during that Sak kien eT ee . : . 
sential elements of intent, participation and degrees unavailability, the dispute does not disqualify the The term “other ee as used in N.J.S. 2A:151-1, 
: : pie . ; : He teas ERS PS RAE GEES I pee ty 
of crime is fatally deficient. State v. Fair & Lynn.. 439 employee until work becomes available and he et site ae es ey aay and sale of i 
wae : : es CRE Cone. eae Sige races ons, does not extend to the tear gas pen-gun here 
It is plain error to permit introduction of a statement refuses to work because of the dispute. Sweeney seeeiee a bins Sagestige natal Rgpe Folge nical tile ; 
by one defendant which inculpates another without ea SET ee ee ESF eh RR RE I ae 82 iets a Soo? ee P 
ee a es y =e ¥ : by means of an explosive charge. State v. Seng .. 679 
a limiting instruction to the jury both at the time A transcript of the testimony - sins the agency must ; 
the statement is introduced and in the final charge be furnished free to a claimant who appeals to the WILLS 
in regard to the nage of such a statement on the courts, Sweeney Vi BOR a o.s 6 ics 05 cise nm ntrore 82 In construing will in light of circumstances, court 
codefendant. State v. Fair & Lynn .............. 439 Since the Private Plan Hearing Officer and the Board will strain to carry out testator’s probable intent 
Where plaintiffs request instruction on concurrent of Review are both arms of the Division of Em- and 40. eiectounte Hactators natural impulses. Re: E 
negligence and proofs would permit jury finding ployment Security, an appeal after exhausting all "kets a OU PE EM her ia TREC: nate Ba oe 51 
that accident was caused by concurrent negligence possible remedies in that Division is timely. Iorio Although direct statements of intent are generally 
of defendant and third party, failure to so charge VAG MROMIOROEEAL ia cases sd oss ernanmeees 439 excluded, other utterances of testator bearing on 
is substantial error requiring new trial. Post v. The section of the statute penalizing employees dis- construction of will are frequently admitted, in- 
’ a . . . . . U 
Manitowoc eS 455 charged for misconduct should be interpreted to cluding not only circumstances at time of execu- " 
Where the re are but two defendants and their ge include also those suspended for cause as the pur- tion of will but also from then on until testator’s 
fessions are essentially cumulative, So that it is pose of the act is to aid workers unemployed GERtH: GAREY NEO §. Sc ood, cap easeicfele gs axsiae tae cate 51 
easy for the jury to obey the court's charge re- through no fault of their own. Schock v. Bd. of Practical construction of will by both testator and 
specting the limited effect of the confessions, it is REVIEW ocec.cios ae teak Een ieee ei LE 725 other interested parties may be admitted as evi- 
not error to deny a severance. State v. Ordog .... 518 dence of probable intent. Re: Cook ....... 51 
ee UNFAIR COMPETITION Although the word “heirs” in bequest is ordinarily Ey 
plaintiff's case é render judgment thereon for , : ema : j 
fen sage eae w. sare aaa 581 Letter from manufacturer to owners of automobile one of limitation. it may be indicative of intent to 
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Where there is undue delay in notifying defendant of sickle : a Z BPS li testator. Re: Cook 51 
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ae Ee ‘ : A : acted in good faith, although payment on the check Bin oe entities Seat : Eee F ( 
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some unequivocal act to complete gift, but at 3 in a 1929 will includes adopted grandchildren of 
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trustee’s death absolute trust of balance remaining UNIFORM CONDITIONAL SALES ACT deceased. Re: Estate of Stillman ................. 
; presumed. Re: Estate of Damato ........... 5 Where a will contained no directions as to payment 
Se ; , In view of the fact that one who repossesses a motor of death taxes, a widow's share of the residuary 
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without just cause or excuse, i.e., an absence of 
privilege: State v: BrOwRe. 2.626 secede ce ce cess 
A contract vendee of a liquor license does not have 
a beneficial interest in the license until there is 
an actual transfer of the license by the vendor and 
approval of the transfer by the proper authority. 
PACKArG ‘Vi SOORIGRE 2 oo iscsi cne nce eea ie 
Under the Banking Act “principal office” means 
“main office’. Re: Princeton Bank & Trust Co. 
Probable cause means well-grounded suspicion. ie., 
something more than raw suspicion but less than 
finding of guilt: State -v. Contrusi ............... 
Day camp which is essentially educational-recrea- 
tional accommodation for children and has been 
offered to and is dependent upon broadbased par- 
ticipation of general public. is “place of public ac- 
commodation” within antidiscrimination statute, 
even though not expressly enumerated therein. 
Fraser v. Robin Dee Daycamp ....... 666 6sasces 
“Structure” within meaning of zoning ordinance for 
erection of which building permit is required, in- 
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WORKMEN’S COMPENSATION 


A resident employee on call any hour of day or night 
is continually in the course of his employment so 
that injury occurring while employee temporarily 
left employer’s premises to mail a letter occurred 
in the course of employment. Piazza v. Prince’s 
RNID eg cc totes cia Sa EER HC Adie wae EES + eleie ead ere wa 

Accident arises “out of” an employment where it is 
the result of a risk reasonably incidental to the 
employment. Piazza v. Prince’s Farm 

Municipal employee receiving disability pension is 
entitled to receive payment of medical bills from 
employer under Workmen’s Compensation but not 
where he has already recovered damages for his 
injury from a third party tortfeasor in an amount 
equal to the medical bills. Saly v. Kearny 

The Workmen's Compensation Division may reopen 
judgments in instances of fraud mistake, inadvert- 
ence, and the like, subject to considerations of lack 
of diligence, laches, delay, estoppel and the like. 

v. Long Branch etc. 

Where payments were still being made for decedent's 
dependent children, an additional dependent child 
who was not a party to the original compensation 
proceedings has standing to intervene, claim bene- 
fits and to reopen the judgment, and the two year 
limitation on filing a claim petition is not applic- 
able. V. v. Long Branch etc. 

The recipient of a disability retirement pension is 
entitled to medical treatment for the same period 
as an injured workman who is not receiving a pen- 
sion and may obtain a workmen’s compensation 
judgment for the purpose of measuring the dura- 
tion of these benefits. Onksen v. Westfield ........ 

For injuries sustained while loading or unloading a 
ship on navigable waters the exclusive remedy is 
through the Longshoremen & Harbor Workers’ 
Compensation Act rather than under the state 
workmen's compensation law. Gaddies v. Trenton 

Where an idiopathic fall results in an unlooked-for 
injury to an employee, which injury is due to a 
condition of the employment, it is compensable; 
Henderson v. Calanese overruled. George v. Great 
Eastern ‘ 

Painting contractor hired on a non-recurring basis 
to paint a factory, who used own equipment and 
controlled the time and manner of his working, 
was an independent contractor and not an em- 
ployee. Dee v. Excel 
en though the husband is presumed to “— the em- 
ployer of a domestic servant for purposes of the 
Workmen's Compensation Law, the wife is also 
mmune from a separate ied action. Hake 

MG RAUONED Fo. occa arern te e252 ia ae wo ee aw ele eee are 

Where work being performed ¢ ona ater in drydock 
yn navigable waters involves such a major altera- 
tion as to be tantamount to a conversion and not 
merely normal repairs. an injured employee may 
seek relief under state compensation law or the 
Longshoreman’s Act. Kelly v. R.T.C. Shipbuilding 

Evidence supported respondent's thesis that sudden 
death without symptoms was due to acute coronary 
vcclusion, rather than simple end-result of con- 
gestive heart disease and hence was not compens- 
able. Baginsky v. Am. Smelting . 

review of factual determination in compensation 
cases on appeal from the County Court it is not 
»bligatory on the Appellate Division to undertake 
an independent review and evaluation of the evi- 
comme and make its own findings and conclusions. 

lose v. Kordulak 

4 chi Id conceived and born ‘iis ween the date of a 
compensable accident and the death of its parent 
is a dependent entitled to share in death benefits 
where it is under 18 and actually part of decedent’s 
household. Close v. Kordulak eR ert re 

1n employer is also liable in workmen's compensa- 
tion for that portion of the permanent partial dis- 
ability suffered by an employee following a work- 
connected accident which is attributable to a non- 
compensable previous accident. Belth v. Ferrante... 
ravel to and from a company-sponsored recreational 
outing is protected by the compensation law. Ric- 
ciardi v. Damar .. 

Where the husband of a deceased ‘employ ee relied ‘on 
decedent's contributions to maintain the standard 
of living which the couple set for themselves, he is 
a dependent within the meaning of the compensa- 
tion, act. Rieciardi v, Damar «i... cccccccese ne 

Vhere child had not been legally adopted by de- 
cedent prior to his compensable death, dependency 
benefits under N.J.S.A. 34:15-13(g) were not pay- 
able, although the child was wholly dependent. 
Stellmah v. Hunterdon 
\ecident while returning from u nauthorized trip in 
company vehicle for purely personal errand was 
not compensable, even though return trip ineident- 
ally resulted in return of vehicle to employer. He- 
RRR CAR NERS OE REI oe ic Spice ho.aic.wacda nes wae 
\ithough employer paid salary and per diem ex- 
pense allowance to employee and supplied vehicle 
for work and incidental errands while employee 
was working away from home and living in motel, 
25 mile trip in company vehicle after working 
hours to roadhouse for night of drinking was un- 
reasonable activity. and accident on way back to 
motel at 3 a.m. was not compensable. Hebrank v. 
Pars sons 

ere time, distance. and ‘personal purpos ses of devi- 
otlets on unauthorized trip were such as to manifest 
abandonment of employment, act of returning from 
such deviation did not restore lost coverage. He- 
_ brank v. Parsons 
ecedent’s children were dependents since decedent 
had legal obligation to support them, even though 
he had given no support since their mother div- 
orced decedent and they were wholly supported by 
their stepfather with whom they lived. Kolakow- 

Thomas Mtg Corp. ae 

Decedent's natural child who was part of household 
at time of death is dependent. even though con- 
ceived after work-connected accident which re- 
sulted in death. Kolakowski v. Thomas Mfg. Corp. 

Where sterility, even though existent, was not known 
and issue had not been raised or determined at 
hearing on original award, petitioner is entitled to 
award for increased disability due thereto. Kola- 
kowski v. Thomas Mfg. Corp. 
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Evidence showed sterility and death resulted from 
radiation therapy which was part of work-con- 
nected injury, and both were therefore compens- 
able. Kolakowski v. Thomas Mfg. Corp. 

Question of dependency of infant child turns on ob- 
ligation of support owed by employee father at 
time of death, irrespective of fact or amount of 
either voluntary or court-ordered support pay- 
ments by father. Santiago v. N.J. Fireworks Mfg. 
Coe. TRESS cicevauaacntd wicen ce ves mo seweeeemeres 

The “regular daily or weekly record” of tips required 
by N.J.S.A. 34:15-37 must be a record kept for the 
express purpose of recording tips-a record that 
can be exhibited to anyone who has a legitimate 
interest in checking and nacqunatie it. Burpee v. 
Princeton 

The standard for determining Ww et constituted full- 
time employment is what is customary for a work- 
er employed full-time in the subject industry, not 
the needs of the particular employer involved. 
Krogman v. Krogman Filters 

When one working part-time because of an incapac- 
ity resulting from a previous injury receives a 
compensable injury, the fair approach in deter- 
mining his award is to determine the prospective 
future period, as of the date of the compensable 
accident and independent of its consequences, dur- 
ing which the part-time worker would have been 
physically incapable of full-time work, allow com- 
pensation on only the part-time pay rate for so 
many of the disability award-weeks adjudicated as 
equal the future period of incapacity for full-time 
work and allow compensation on the basis of a 
reconstructed full-time pay rate for the remainder, 
if any, of the disability award-weeks so adjudi- 
cated. Krogman v. Krogman Filters 

Under R.S. 34:15-37 the objective is to compute work- 
men’s compensation for an injury sustained in part- 
time employment by translating the part-time 
earnings rate into a full-time weekly wage. Krog- 
man v. Krogman Filters 

Statement Concerning The Newly Svesensl Revision 
Of The Workmens Compensation Law, ae Solomon 
Golat 

An exclusion in a Homeowners Policy from liability 
“if benefits thereto are in whole or in part either 
payable or required to be provided under any 
workmen's compensation ... law” is effective as to 
a domestic employee whether the insured employer 
has workmen’s compensation insurance covering 
that employee or not. Gordon v. New Hampshire .. 


ee 


Compensation coverage is not automatically and in- 
stantanecously terminated by the firing or quitting 
of the employee; he is deemed to be within the 
course of employment for a reasonable period 
while he winds up his affairs and leaves the prem- 
ises. Gunn v. Accurate Forming Co. 

Altercation at employer's plant between employee, 
who had just been fired, and supervisor, who in- 
sisted on inspecting employee's tool box before he 
left the premises, is held to be a dispute arising 
out of and in the course of employment. Gunn v. 
Accurate Forming Co. .. 


ZONING 


Test of spot zoning is whether particular zoning pro- 
vision is made with purpose or effect of furthering 
comprehensive scheme or merely designed to re- 
lieve a lot or lots from burden of general regula- 
tion. Palisades. v. Brunetel. « ...00 6 cc oc ccaineaves care 

Neighbors may seek to enjoin the v iol: ation of a zon- 
ing ordinance although the appeal of a municipal 
penal action is pending in another court. Cahill v. 
Heckel v. Johnson ae 

An ordinance enacted in accordance 
hensive master plan cannot be considered 
zoning’. Cochran v. Planning Board 

Since a master plan adopted by a planning board but 
not implemented by ordinance has no legal effect, 
it cannot deprive one of his property without just 
compensation; hence, a suit to enjoin implementa- 
tion is premature. Cochran v. Planning Board . 

The Quasi-Permitted Use: A Deceptive Cure For 
Zoning Myopia, by Stanley Yacker 


with a compre- 
“spot 


Private swimming poo! for family recreation is ac- 
cessory use of residential dwelling. Bloomfield v. 
Parizot 

Accessory uses must seniors: to set na and other 
regulations as to location on property. Bloomfield 
Wi RAG faa we ane cin oatrice ena acennees 

Even though public officials expressed cuabe position 
as to merits of variance application in course of 
public and political debate, there was no proof of 
personal bias, prejudice or prejudgment as would 
invalidate officials’ adjudication of application. 
Kramer v. Bd. of Adjust. 

Where granting of prior variance application was 
declared void on procedural grounds, there was 
no statutory denial of application from lack of 
timely decision by board of adjustment as would 
constitute res judicata on present diesen Kra- 
mer v. Bd. of Adjust ; 


In highly controversial and debatable zoning case, 
local officials who are familiar with community’s 
characteristics and interests and represent people 
are best equipped to pass initially on variance ap- 
plication. and must be allowed wide lattitude in 
exercise of discretion. Kramer v. Bd. of Adjust. 

Granting of variance may be based on combination 
of reasons, even though any one standing alone 
would be insufficient. Kramer v. Bd. of Adjust. .. 

Where all property owners within 200 feet were duly 
notified of hearing and were not inconvenienced or 
prejudiced, technical f notice and 


deficiencies of 
adjournment will be disregarded. Kramer v. Bd. 
of Adjust. ae 


Although municipality must consider adverse effects 
of its zoning on neighboring communities, it is not 
required to zone its land so that detrimental effects 
permitted by neighbors will be duplicated within 
its own borders. Barone v. Bridgewater ......... 

Where proofs show debatable question as to reason- 
ableness of use classification, ordinance will be 
sustained. Barone v. Bridgewater 
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Even though use classification be in accord with 
comprehensive plan, it will still be declared invalid 
if classification of substantial area is realistically 
unreasonable. Barone v. Bridgewater ............ 

Fact of relative lack of development in area is not 
conclusive as to unreasonableness of zoning classi- 
fication. Barone v. Bridgewater ................. 

Realism And Aesthetic Controls, by Dr. Stephen 
SBS G o aice s s state eainee a eamuawe es Awa eee 565 

A single coin-operated milk vending machine in- 
stalled in a large apartment building for the use 
of the tenants does not constitute a business use of 
the premises in violation of the zoning ordinance. 
Newark v. Daly et al 


Failure to obtain a license for the operation of a 
business as required in an ordinance regulating 
the conduct of such business does not adversely 
affect the status of the operator as a nonconform- 
ing user. Andover Twp. v. Lake ................. 


Developer is protected from changes in zoning law 
for reasonable period following grant of final sub- 
division approval. U.S. Home & Dev. Corp. v. 
RING oy é.csciete s'ncarcevsiencinadcn sade ees a aaeeeeees 

A privately owned nursing home is authorized in a 
residence district under the provision of a zoning 
ordinance permitting therein the construction and 
use of ‘boarding houses, hotels and eleemosynary 
institutions.” P.D.M. Construction Corp. 
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